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(1)

REAUTHORIZATION OF THE U.S. DEPART-
MENT OF JUSTICE: EXECUTIVE OFFICE FOR 
U.S. ATTORNEYS, CIVIL DIVISION, ENVIRON-
MENT AND NATURAL RESOURCES DIVISION, 
EXECUTIVE OFFICE FOR U.S. TRUSTEES, 
AND OFFICE OF THE SOLICITOR GENERAL 

WEDNESDAY, APRIL 26, 2006

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON COMMERCIAL

AND ADMINISTRATIVE LAW, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC.
The Subcommittee met, pursuant to notice, at 2:58 p.m., in Room 

2141, Rayburn House Office Building, the Honorable Chris Cannon 
(Chairman of the Subcommittee) presiding. 

Mr. CANNON. The Subcommittee will come to order. 
We apologize. You know, the worst thing that can happen here 

is when you get a vote right before a hearing, and you guys have 
to sit here and wait. We apologize for that and thank you for being 
here and thank you for patience. 

The Subcommittee on Commercial and Administrative Law is 
meeting this afternoon to receive testimony from five components 
of the Justice Department—at Department of Justice as part of the 
Subcommittee’s continuing oversight efforts. 

These components are the Executive Office for United States At-
torneys, the Civil Division, the Environment and Natural Re-
sources Division, the Executive Office for United States Trustees, 
and the Office of the Solicitor General, the latter of which has sub-
mitted written testimony for the record. 

Our oversight responsibilities require us to examine the perform-
ance of these Justice Department components, evaluate how well 
they are positioned to achieved their goals, and determine both the 
adequacy of their funding levels and the need for any legislative 
changes to facilitate their mission. 

I should state at the outset that this has not been and will not 
be the only encounter the Subcommittee has with the Justice De-
partment components within our jurisdiction. It is our intention to 
continually monitor the activities of these components throughout 
the year, and I expect this endeavor to be undertaken in the spirit 
of cooperation by the Members of this Subcommittee. 

I believe that effective oversight requires that we listen in order 
to learn so that we can intelligently question and suggest. The 
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Committee must make sure the Department performs competently 
and fairly because the Department is directly responsible for sup-
porting the President in his duty to faithfully execute the laws of 
the United States. 

It is imperative that the Department be conscious of the awe-
some power that has been entrusted to it and of its responsibility 
to ensure that this power is exercised in the interest of justice. 

I wish to stress the significance of today’s hearing for both the 
Justice Department and Subcommittee Members. The information 
we receive from witnesses today will be of immediate value in de-
termining the adequacy of funding levels proposed by the President 
in his budget request for the Department of Justice. It will also in-
fluence whether the Subcommittee needs to craft legislation to im-
plement the issues outlined. 

It is interesting to note that the 5 Justice Department compo-
nents represented at today’s hearing account for more than 2 bil-
lion in taxpayer dollars. These monies fund comprehensive litiga-
tion, appellate litigation, and administrative responsibilities. The 
broad mission of these components underscores the central role 
that their performance can play in significantly improving the 
lives, safety, and well-being of every American. 

In January, the President signed into law legislation reauthor-
izing the Department of Justice that included three provisions 
added at the insistence of our Subcommittee. These provisions in-
cluded a mandate that the Attorney General designate a senior of-
ficial in the Justice Department to assume primary responsibility 
for privacy policy. 

Among this office’s responsibilities is the requirement to file with 
the White House and Senate Judiciary Committees an annual re-
port on the Department’s activities that affect privacy, including a 
summary of complaints of privacy violations. In addition, the law 
requires any Justice Department training or meeting activity at a 
facility that requires payment to a private entity for use to be spe-
cifically authorized by the Attorney General. 

Finally, the law requires the Executive Office of the United 
States Trustees to submit to Congress an annual report with re-
spect to the program’s efforts concerning bankruptcy crimes. 

These are important provisions, and I look forward to working 
with the Department on their implementation. 

[The prepared statement of Mr. Cannon follows:]

PREPARED STATEMENT OF THE HONORABLE CHRIS CANNON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF UTAH, AND CHAIRMAN, SUBCOMMITTEE ON COM-
MERCIAL AND ADMINISTRATIVE LAW 

The Subcommittee will please come to order. 
The Subcommittee on Commercial and Administrative Law is meeting this after-

noon to receive testimony from five components of the Department of Justice as part 
of the Subcommittee’s continuing oversight efforts. These components are: the Exec-
utive Office for United States Attorneys, the Civil Division, the Environment and 
Natural Resources Division, the Executive Office for United States Trustees, and 
the Office of the Solicitor General. The Solicitor General has submitted written tes-
timony. 

By the way of explanation, our oversight responsibilities require us to examine 
the performance of these Justice Department components, evaluate how well they 
are positioned to achieve their goals, and determine both the adequacy of their fund-
ing levels and the need for changes in legislation to facilitate their mission. I should 
state at the outset, this has not been and will not be the only encounter the Sub-
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committee has with the Justice Department components within our jurisdiction. It 
is our intention to continually monitor the activities of these components throughout 
the year. I expect this endeavor to be undertaken in the spirit of cooperation by 
other Members of the Subcommittee. 

I believe that effective oversight requires that we listen in order to learn so that 
we can intelligently question and suggest. We do not undertake this process, 
though, without expectations from the Justice Department-expectations that are 
shared not only by the American people but also, I am sure, by the agency itself. 
We expect the Department should have performed competently and fairly, and that 
it should continue to do so. The Department is directly responsible for supporting 
the President in his duty to take care that the laws of the United States are faith-
fully executed. It is imperative that the Department be conscious of the awesome 
power that has been entrusted to it and of its responsibility to ensure that this 
power is exercised in the interest of justice and for the common good. We will work 
with the components we hear from today and continue to critically study their ac-
tivities and needs. 

I wish to stress the significance of today’s hearing for both the Justice Depart-
ment and Subcommittee Members. The information we receive from the witnesses 
today will be of immediate value in determining the adequacy of funding levels pro-
posed by the President in his budget request for the Department of Justice. It also 
greatly influences the crafting of necessary legislation in the future for the Depart-
ment. An important part of the record on which the Committee will base future de-
cisions will be the testimony at today’s hearing. 

It is interesting to note that the five Justice Department components represented 
at today’s hearing account for more than $2 billion in taxpayer dollars. These mon-
ies fund comprehensive appellate litigation, support and administrative responsibil-
ities. The broad mission of these components underscores the central role their per-
formance can play in significantly improving the lives, safety and well-being of every 
American. 

For example, in January of this year, the President signed into law legislation re-
authorizing the Department of Justice that included three provisions added at the 
insistence of our Subcommittee. These provisions included a mandate that the At-
torney General designate a senior official in the Justice Department to assume pri-
mary responsibility for privacy policy. Among this officer’s responsibilities is the re-
quirement to file with the House and Senate Judiciary Committees an annual report 
on the Department’s activities that affect privacy, including a summary of com-
plaints of privacy violations. In addition, the law requires any Justice Department 
training or meeting activity at a facility that requires payment to a private entity 
for use of such facility to be specifically authorized by the Attorney General. Finally, 
the law requires the Executive Office for United States Trustees to submit to Con-
gress an annual report with respect to the Program’s efforts concerning bankruptcy 
crimes.

Mr. CANNON. I now turn to my colleague Mr. Watt, the distin-
guished Ranking Member of my Subcommittee, and ask him if he 
has any opening remarks? 

Mr. WATT. Thank you, Mr. Chairman. 
I just want to briefly welcome the witnesses and indicate that 

this is the annual hearing process through which we learn about 
what the various divisions within the Justice Department over 
which we have jurisdiction have been doing over the past year and, 
importantly to them, learn what resources or additional resources 
they believe are needed to effectively meet their responsibilities. 

In the interest of time, I will submit the balance of my opening 
statement for the record in hopes that we might be able to get 
through with their testimony before I have to leave at 3:30. So the 
more I can expedite that, the better off we are. 

So I’ll yield back. 
Mr. CANNON. Without objection, the gentleman’s entire state-

ment will be placed in the record. Hearing no objection, so ordered. 
[The prepared statement of Mr. Watt follows:]
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PREPARED STATEMENT OF THE HONORABLE MELVIN L. WATT, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NORTH CAROLINA, AND RANKING MEMBER, SUB-
COMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW
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Mr. CANNON. Without objection, all Members may place their 
statements in the record at this point. Without objection, so or-
dered. 

Without objection, the Chair will be authorized to declare re-
cesses of the hearing at any point. Hearing no objection, so ordered. 

I ask unanimous consent that Members have 5 legislative days 
to submit written statements for inclusion in today’s hearing 
record. Hearing no objection, so ordered. 

I’m now pleased to introduce the witnesses for today’s hearing. 
Our first witness is Michael Battle, who is the Director of the Ex-

ecutive Office of the United States Attorneys. His office provides 
oversight, coordination, and support to 94 United States attorneys’ 
offices across the Nation. 

Mr. Battle began his service with the executive office in June of 
2005. Prior to this—or prior to his work there, Mr. Battle served 
as the United States attorney for the Western District of New York 
from January 2002 to May 2005. 

In June 1996, he was appointed by New York Governor Pataki 
to serve as a judge on the Erie County Family Court and was elect-
ed the following November to a full 10-year term. 

Mr. Battle is a past president of the Minority Bar Association of 
Western New York, and has been a member of numerous other or-
ganizations. Mr. Battle received his undergraduate degree cum 
laude from Ithaca College in 1977 and earned his J.D. from the 
University of New York Buffalo School of Law in 1981. 

Peter Keisler, our next witness, is the Assistant Attorney Gen-
eral for the Civil Division. Prior to his position, he served as Prin-
cipal Deputy Associate Attorney General and Acting Associate At-
torney General. 

Before joining the Department of Justice, Mr. Keisler was a part-
ner in the Washington, D.C., office of Sidley Austin Brown & Wood. 
He also served as associate counsel to the President during the 
Reagan administration and as a law clerk to Justice Anthony Ken-
nedy and Judge Robert H. Bork of the United States Court of Ap-
peals for the District of Columbia Circuit. 

Mr. Keisler received his undergraduate degree magna cum laude 
from Yale College in 1981 and earned his law degree from Yale 
Law School in 1985. 

Our third witness is Matthew J. McKeown. Or do you pronounce 
that McKeown? 

Mr. MCKEOWN. Mr. Chairman, it’s McKeown. 
Mr. CANNON. McKeown. Okay. All right. 
We have a congressman who spells their name quite a bit like 

that and pronounces it differently. McKeown. 
He’s the Principal Deputy Assistant Attorney General for the En-

vironment and Natural Resources Division. Mr. McKeown is testi-
fying in place of Assistant Attorney General Sue Ellen Wooldridge, 
who cannot be with us today because of family emergency. 

Before joining the division in October 2005, Mr. McKeown served 
as the Deputy Solicitor for the United States Department of the In-
terior, where, as the second in command, he led a team of more 
than 400 lawyers and support staff. At the Interior Department, he 
also served as the associate solicitor for land and water and was 
the special assistant to the solicitor. 
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Mr. McKeown is a graduate of McGill University, and he ob-
tained his law degree from the University of Oregon Law School. 

Our final witness is Clifford White, who is the deputy director for 
the Executive Office for United States Trustees and currently is 
serving as its acting director. Mr. White has testified on several oc-
casions over the years. Welcome back. 

During the course of his 26 years of Federal service, Mr. White 
has served as an Assistant United States Trustee and a Deputy As-
sistant Attorney General within the Department of Justice and as 
Assistant General Counsel at the U.S. Office of Personnel Manage-
ment. 

He is an honors graduate of the George Washington University 
and the George Washington University Law School. 

I extend to each of you my warm regards and appreciation for 
your willingness to participate in today’s hearing. In light of the 
fact that your written statements will be included in the hearing, 
I request that you limit your remarks more or less to 5 minutes. 
So feel free to summarize and focus on the salient points of your 
testimony. 

You will note that we have a lighting system in front of you. It 
turns green. After 4 minutes, it turns yellow, and then it turns red. 
The red indicates 5 minutes are up. 

We actually are sort of interested in what you have to say, actu-
ally, here. So if you go beyond that, that’s a little bit fine. But rec-
ognize that we have a lot of Members here today, don’t we? Maybe 
we’ll do two rounds of questioning. Who knows? 

But if you could sort of focus on that 5-minute light, so that 
would be helpful. And if it gets a little long, I’ll tap the gavel or 
something to encourage you. And then we’ll have Members ask 
questions in the order they arrive, and they’ll take 5 minutes each. 

Pursuant to the directive of the Chairman of the Judiciary Com-
mittee, I ask the witnesses to please stand and raise your right 
hand to take the oath. 

[Witnesses sworn.] 
Mr. CANNON. The record should reflect that all of the witnesses 

indicated in the affirmative. You may be seated. 
And Mr. Battle, would you—oh. Mr. Battle, would you please 

proceed with your testimony? 

TESTIMONY OF MICHAEL A. BATTLE, DIRECTOR, EXECUTIVE 
OFFICE FOR UNITED STATES ATTORNEYS, UNITED STATES 
DEPARTMENT OF JUSTICE, WASHINGTON, DC 

Mr. BATTLE. Thank you, Chairman Cannon, Ranking Member 
Watt, and Members of the Subcommittee. 

It is my honor to be here today representing the outstanding men 
and women of the 94 United States attorneys’ offices, and I thank 
you on their behalf for your continuing support of their efforts. 

Let me start by asking that you support the President’s proposed 
United States attorneys’ fiscal year 2007 budget request. We are 
seeking a total budget of $1.664 billion to support in excess of 
10,000 positions. The request includes $23.2 million in enhance-
ments, which will support an increase in 149 positions. 

The enhancements will fund such initiatives as national security 
and terrorism prosecutions, gang prosecutions, and child exploi-

VerDate 0ct 09 2002 12:43 Oct 10, 2006 Jkt 000000 PO 00000 Frm 00011 Fmt 6633 Sfmt 6601 G:\WORK\COMM\042606\27226.000 HJUD1 PsN: 27226



8

tation and obscenity prosecutions, also additional positions to pros-
ecute identity theft and increased criminal debt collection enforce-
ment. 

Preventing terrorism remains our top priority. On behalf of all 
the United States attorneys, I want to thank the Congress for re-
newing the USA PATRIOT Act. The PATRIOT Act strengthens our 
criminal laws against terrorism and continues to provide the legal 
authorities needed to detect and disrupt terrorist plans. Last year, 
we saw a significant success in terrorism prosecutions. 

Apart from terrorism prosecutions, we are continuing the impor-
tant work of sharing terrorism and counterterrorism information. 
Our Anti-Terrorism Advisory Councils, also known as ATACs, are 
chaired by the U.S. attorneys and ensure that critical information 
regarding terrorism is shared among Federal, State, and local en-
forcement agencies. We also conduct terrorism training for our 
prosecutors across the country. 

The United States attorneys are also active in prosecuting gangs. 
Each United States attorney’s office has an anti-gang coordinator, 
and last year, we trained the 93 coordinators at the National Advo-
cacy Center to take on this fight. 

On March 31, 2006, the Attorney General announced a com-
prehensive anti-gang initiative that devotes extensive resources to 
defeating some of the most violent gangs in our country. Each of 
six sites will receive funds to incorporate prevention and enforce-
ment efforts and to assist released prisoners as they re-enter soci-
ety. By integrating prevention, enforcement, and re-entry, this ini-
tiative aims to address gang activity at every stage. 

Another program to keep our communities safe, Project Safe 
Neighborhoods, also known as PSN, continues to be one of the 
great success stories of the United States attorneys’ offices in the 
Department of Justice. PSN is a multi-faceted approach to reducing 
gun crime, whereby each United States attorney tailors their pros-
ecution strategy to fit the unique gun and violent crime problems 
in their district. 

Under PSN, Federal firearms prosecutions have increased 73 
percent since 2001. And more importantly, the rate of violent vic-
timization by an offender armed with a firearm has declined by ap-
proximately 2⁄3 over the last decade. As such, thousands of Ameri-
cans are being spared the tragic consequences of gun crime. 

While on the topic of protecting our neighborhoods, I think it is 
important to report that we are continuing to investigate and pros-
ecute major drug and money laundering organizations. The Orga-
nized Crime Drug Enforcement Task Force, also known as 
OCDETF, is a program the integral part of which is part of this 
effort. The OCDETF program combines the efforts of Federal, 
State, and local law enforcement agencies, along with the United 
States attorneys’ offices. 

We are also addressing the growing threat of methamphetamine, 
also known as ‘‘meth.’’ In FY 2005, the United States attorneys’ of-
fices filed 5.5 percent more meth cases than the previous year and 
the highest total number ever. In the last 10 years, the number of 
meth cases filed and the number of defendants charged has quad-
rupled. Meth cases now have surpassed crack cocaine in frequency, 

VerDate 0ct 09 2002 12:43 Oct 10, 2006 Jkt 000000 PO 00000 Frm 00012 Fmt 6633 Sfmt 6601 G:\WORK\COMM\042606\27226.000 HJUD1 PsN: 27226



9

making it third behind powder cocaine and marijuana in Federal 
case filings. 

We are also focused on providing support to victims of crime. In 
May 2005, with input from my office, the Attorney General issued 
guidelines for victim and witness assistance, explaining the new 
protections for victims set forth in the Crime Victims’ Rights Act. 
We’ve also provided training to the United States attorneys’ offices 
and the Department since passage of the Act. In January 2006, the 
Attorney General designated a Victims’ Rights Ombudsman within 
our office at EOUSA to resolve complaints brought by crime vic-
tims. 

This brings me to one of the most tragic forms of victimization 
in our society, one involving children. The United States attorneys 
are committed to prosecuting child sexual assault and child pornog-
raphy cases. Statistics show that during FY 2005, United States at-
torneys collectively filed in excess of 1,400 child exploitation cases 
involving child pornography, coercion, and enticement offenses 
against in excess of 1,500 defendants. 

To buttress our efforts against this scourge, the Attorney General 
announced in February 2006 the Project Safe Childhood initiative. 
Project Safe Childhood will bring together the United States attor-
neys, Internet Crimes Against Children Task Forces, and other 
Federal, State, and local enforcement officials to investigate and 
prosecute crimes against children that occur through the Internet 
and other electronic media. 

The Internet also facilitates intellectual property and computer 
hacking related to crimes that threaten significant segments of our 
economy. Since fiscal year 2001, specialized prosecution units fo-
cused on computer hacking and intellectual property, known as 
CHIP units, have been formed at 18 United States attorneys’ of-
fices. Last fiscal year, 350 defendants were charged with intellec-
tual property offenses, nearly double the number charged in 2004. 

Another area involving our economy in which we are achieving 
great success is the area of corporate fraud. Since the creation of 
the Corporate Fraud Task Force in July 2002, over 970 corporate 
fraud convictions have been obtained through December 31, 2005. 
This includes more than 200 convictions of top managers, including 
CEOs and CFOs. 

Moreover, health care fraud continues to be a significant prob-
lem, and United States attorneys’ offices play the lead role in pros-
ecuting those cases. 

In civil cases, United States attorneys, working with the Civil Di-
vision, won or negotiated approximately 1.47 billion in judgments 
and settlements. Of that amount, more than 1.13 billion went to 
repay the Medicare Trust Fund. 

As you can see by the examples that I’ve just given, the United 
States attorneys are committed to protecting and preserving the 
rights of Americans in many ways. This perhaps manifests itself 
most directly through the criminal civil rights prosecutions brought 
by the United States attorneys in coordination with the Depart-
ment’s Civil Rights Division. During fiscal year 2005, United States 
attorneys filed criminal civil rights cases against 131 defendants. 
This represents a 19 percent increase in defendants charged over 
the prior year. 
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Finally, the United States attorneys’ offices continue to enforce 
the principle that no public official is above the law. In FY 2005, 
the United States attorneys’ offices filed 441 public corruption 
cases against 673 defendants. 

In closing, over the past several years, United States attorneys 
have taken on new responsibilities and initiatives. We have suc-
cessfully carried out our mission in all of these areas, and we ap-
preciate your continued support of our work. And I look forward to 
answering your questions today. 

Thank you. 
[The prepared statement of Mr. Battle follows:]

PREPARED STATEMENT OF MICHAEL A. BATTLE
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Mr. CANNON. Thank you, Mr. Battle. 
Mr. Keisler, you’re recognized for 5 minutes. 

TESTIMONY OF PETER D. KEISLER, ASSISTANT ATTORNEY 
GENERAL, CIVIL DIVISION, UNITED STATES DEPARTMENT 
OF JUSTICE, WASHINGTON, DC 

Mr. KEISLER. Thank you very much, Mr. Chairman and Con-
gressman Watt. 

It’s a great privilege for me once again to appear before you at 
this oversight hearing to discuss the work of the Civil Division and 
to respond to any questions you might have. 

The Civil Division, as you know, represents the United States in 
court in a wide variety of matters. We don’t make policy, but we 
represent the people and the Departments and the Agencies that 
do. 

Virtually every executive branch agency, as well as Members of 
Congress, are clients of ours at one time or another. The cases we 
handle, therefore, touch upon virtually every aspect of the oper-
ations of the Federal Government. 

We represent the United States on a wide range of cases—con-
tract disputes, tort suits, loan defaults, and immigration cases, 
among others. We defend the constitutionality of acts of Congress 
and the lawfulness of Government regulations in court. 

We seek to recover monies lost to the Government through fraud, 
and we enforce important consumer protection statutes. We also 
help administer sensitive national compensation programs. 

The division employs approximately 660 attorneys and roughly 
300 support personnel to perform these functions, and they’re very 
busy. While civil had about 31,000 cases in fiscal year 2002, it had 
more than 52,000 in fiscal year 2005, a 70 percent increase in 3 
years. 

Notwithstanding this rapid growth, I’m very pleased to report 
that we have had a very successful year. Working together, as 
Mike just noted, the Civil Division and the U.S. attorneys’ offices 
recovered more than $1 billion in monies defrauded from the Gov-
ernment. Annual recoveries have exceeded that $1 billion mark for 
5 of the past 6 years. The division is exceedingly proud of these ac-
complishments, which have resulted from its close partnership with 
Mike’s U.S. attorneys’ offices. 

While our affirmative case work recovers billions for the United 
States Treasury, 86 percent of our litigation is defensive. These 
cases often affect significant budgetary and policy issues. As you 
know, the Government is the largest commercial actor in the world 
and the largest purchaser of goods and services. 

We have successfully defended the Government from exaggerated 
or meritless claims in a wide range of commercial and tort cases. 
Our efforts saved the Government more than $10 billion in fiscal 
year 2005 alone. 

We have also successfully defended congressional and executive 
authority against numerous challenges to laws, such as the No 
Child Left Behind Act and the ‘‘three strikes’’ provision of the Pris-
on Litigation Reform Act. And in July 2005, the division success-
fully defended the Communications Decency Act’s ban on know-
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ingly transmitting obscenity via telecommunications devices to mi-
nors. 

In addition to these matters, our attorneys are also involved on 
the civil side of a variety of terrorism cases. We are particularly 
proud of our work in the terrorist financing area, defending the 
Government’s actions in court to help shut down the flow of money 
to international terrorist organizations. We take seriously the At-
torney General’s charge to address terrorism and other threats to 
our country with the utmost integrity. 

The Civil Division has also administered sensitive national com-
pensation programs established by Congress, such as the Vaccine 
Injury Compensation Program and the Radiation Exposure Com-
pensation Act. 

We very much appreciate the interest and the oversight of this 
Committee, both from a budget and a policy standpoint. My written 
testimony describes the area that we feel is most in need of addi-
tional resources in FY 2007, immigration litigation, where the case-
load has risen from 6,200 in fiscal 2002 to more than 17,000 in fis-
cal 2005. 

I would, of course, be happy to address this and other areas of 
interest further. I do want to thank you again, Mr. Chairman, Con-
gressman Watt, for the opportunity to appear before you and to re-
spond to your questions. 

[The prepared statement of Mr. Keisler follows:]

PREPARED STATEMENT OF PETER D. KEISLER 

Chairman Cannon, Congressman Watt, and Members of the Subcommittee: 
I appreciate the opportunity to discuss the work of the Civil Division of the De-

partment of Justice and our budget and resource needs for Fiscal Year 2007. 
The Division represents the interests of the United States in a wide range of civil 

matters. Our cases encompass virtually every aspect of the Federal government—
from defending the constitutionality of Federal statutes to recovering money de-
frauded from Government programs, to the administration of national compensation 
programs, to the representation of Federal agencies and Government employees in 
a host of matters that arise as part and parcel of Government operations—contract 
disputes, allegations of negligence and discrimination, loan defaults, and immigra-
tion matters. The Division employs 660 attorneys and 295 full and part time em-
ployees who provide essential paralegal, administrative, and clerical support. 

In FY 2005, the Civil Division accomplished the following:
• Worked with the United States Attorneys to recover more than $1 billion dol-

lars lost through fraud against Government programs;
• Protected the public fisc from billions of dollars in claims arising from the 

Government’s commercial activities;
• Protected the public fisc from over $1 billion dollars in tort claims arising 

from the Government’s past and current operational programs and activities;
• Defended against challenges to Congressional and Executive exercises of 

power;
• Played a major role in the administration of the Vaccine Injury Compensation 

Program, which was established by Congress;
• Represented individual Government employees sued in connection with their 

performance of official duties; and
• In the period since the September 11th attacks, defended the Federal govern-

ment’s coordinated response to those attacks and the Administration’s policies 
designed to prevent future acts of terrorism. 

NATIONAL SECURITY 

Among the laws and policies of greatest importance to the Administration, the 
Congress, and the public are those intended to protect our nation’s security. Our 
leadership has committed itself to devoting all resources necessary to disrupt, weak-
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en, and eliminate terrorist networks; to prevent terrorist operations; and to bring 
to justice perpetrators of terrorist attacks. And we in the Civil Division are privi-
leged to contribute to this mission through our representation of the United States 
in litigation that relates to the Federal government’s efforts to protect against 
threats to our national security. In fulfilling our litigation responsibilities, we take 
seriously the Attorney General’s charge to address terrorism and other threats to 
the United States with integrity and devotion to our nation’s highest ideals. 

Civil cases related to the war on terrorism often raise complex issues. And the 
consequences are large, as litigation losses in this area could undercut policies of 
crucial importance to the security of our citizens. By way of example, Civil Division 
attorneys have defended the Government in the following matters: challenges to the 
USA PATRIOT Act; decisions to freeze the assets of terrorist organizations; enforce-
ment actions involving the detention and removal of suspected alien terrorists; and 
designations of Specially Designated Global Terrorists. 

While national security cases are paramount, they nonetheless represent a small 
fraction of the cases and matters pending with the Civil Division in FY 2006. This 
vast and diverse workload is handled by our trial attorneys who spend their time 
on the front lines of litigation—preparing motions, taking depositions, negotiating 
settlements, conducting trials, and pursuing appeals. 

WORKLOAD TRENDS 

Over the past four years, the Civil Division’s caseload has increased by more than 
70 percent. In FY 2002, we handled about 31,000 cases and matters, but by FY 
2005, our caseload exceeded 52,000. This increase is attributable to two main fac-
tors: (1) significant growth in the number of claims filed with the compensation pro-
grams; and (2) a dramatic rise in appellate cases resulting primarily from increased 
challenges to immigration enforcement actions. 

IMMIGRATION LITIGATION 

The Office of Immigration Litigation (‘‘OIL’’) defends the Government’s immigra-
tion laws and policies and handles challenges to immigration enforcement actions. 
At no time in history has this mission been so important, and never before has it 
consumed as many of the Department’s resources as it does today. 

Immigration attorneys defend the Government’s efforts to detain and remove for-
eign-born terrorists and criminal aliens. Since 9/11, OIL has handled and assisted 
in hundreds of cases involving aliens of national security interest. On average, OIL 
defends the detention and removal of approximately 1,500 criminal aliens each year. 
Vigorous defense of these cases is critical to our national security and the safety of 
our communities. OIL also provides liaison and training to all of the Government’s 
immigration agencies, enabling enforcement efforts at and within our borders to 
enjoy dependable support before the courts. 

Immigration litigation has been the fastest growing component of the Civil Divi-
sion’s docket. The Division is responsible for handling or overseeing all Federal 
court challenges to decisions of the Board of Immigration Appeals (‘‘BIA’’), and the 
number of these challenges has grown significantly in recent years. OIL’s docket of 
pending cases has nearly tripled in the past four years, growing from 6,200 cases 
in FY 2002 to over 17,000 cases in FY 2005. 

This growth stems from several factors. In 2003, much of the growth was attrib-
uted to the Department’s streamlining reforms, which increased the productivity of 
the BIA and thus helped clear a sizable backlog of cases. The backlog has since been 
cleared. Now, the growth stems primarily from heightened immigration enforcement 
activities pursued by the Department of Homeland Security and the rapid increase 
in the rate at which aliens appeal BIA decisions to the Federal courts, which has 
increased from 6 percent to 29 percent over the past four years. There is no reason 
to expect this rate to subside. Aliens now must turn to the courts to get the delay 
in removal that was once reliably provided simply by an administrative appeal to 
the BIA. 

This enormous growth has driven OIL’s caseload per attorney to over 155 in FY 
2005, more than doubling the historic caseload of 60 cases per attorney. Favorable 
congressional action on the Division’s FY 2007 request would play a large part in 
addressing OIL’s rising caseload. Without additional resources in FY 2007, the at-
torney caseload is expected to remain at the untenable level of 155 cases per attor-
ney. The Division and the Department have responded to this crisis, assigning im-
migration cases to other attorneys throughout the Department. These stopgap meas-
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ures, which task attorneys who lack experience and efficiency in handling immigra-
tion matters, are not a permanent solution. 

The Office of Immigration Litigation will continue to face an overwhelming work-
load in FY 2007. Therefore, the President requests in his FY 2007 budget a program 
increase of 114 positions (86 attorneys), 57 FTEs, and $9,566,000 for immigration 
litigation. 

PROTECTING THE PUBLIC FISC 

Our dockets are filled with cases that involve substantial monetary claims against 
the Government. The significance of these claims cannot be overstated. 

Our responsibilities have included: (1) the 122 Winstar suits in which hundreds 
of financial institutions have sought tens of billions of dollars for alleged losses that 
occurred in the wake of banking reforms enacted in the 1980s; (2) the Cobell class 
action—perhaps the largest ever filed against the Government; and (3) numerous 
complex, sensitive, and challenging tort cases based on Federal programs and activi-
ties, including defense and national security programs, law enforcement activities, 
and other Government operations, in which the Civil Division has successfully pro-
tected the public fisc from approximately $1 billion in unmeritorious tort claims in 
the last fiscal year. 

In thousands of other defensive monetary matters, our mission is to ensure that 
the will of Congress and the actions of the Executive branch are vigorously and fair-
ly defended, and that meritless claims are not paid from the public fisc. Thus far, 
we have been largely successful. For example, seventy of the original 122 Winstar 
suits have been resolved without the Government paying any money whatsoever. 
And in 2005 alone, we defeated over $3.9 billion in groundless Winstar claims as-
serted against the United States. 

RECOVERING FEDERAL FUNDS 

In any given year, about 15 percent of our cases involve affirmative litigation on 
which we work with United States Attorneys to enforce Government regulations and 
policies, and to recover money owed the Government from commercial transactions, 
bankruptcy proceedings, and fraud. The bulk of affirmative monetary recoveries 
stem from fraud suits. As in the last several years, health care in FY2005 accounted 
for the lion’s share of the Department’s fraud settlements and judgments—more 
than $1.1 billion was recovered in that year alone. This number includes both whis-
tleblower claims and those initiated by the United States in independent fraud in-
vestigations. Most of the recoveries in this area are returned to the Medicare and 
Medicaid programs, but substantial recoveries also are returned to the Federal Em-
ployees Health Benefits Program, the Department of Defense TRICARE program, 
the Department of Veterans Affairs, and the Railroad Retirement Board. The com-
ing fiscal year promises to continue, if not exceed, this trend. Health care fraud re-
coveries in the first four months of this fiscal year already exceed $600 million. The 
following recent recoveries illustrate our efforts in this area: 

We obtained $325 million from HealthSouth Corporation, the Nation’s largest pro-
vider of rehabilitative medicine services. Allegations against HealthSouth included 
false claims for outpatient physical therapy services that were not properly sup-
ported by certified plans of care, administered by licensed physical therapists, or for 
one-on-one therapy as represented. Of similar magnitude was a recent settlement 
with Gambro Healthcare for $310 million to resolve allegations of false claims for 
Medicare and Medicaid in connection with dialysis services. Gambro Supply Cor-
poration, the sham durable medical equipment company and a wholly owned sub-
sidiary of Gambro Healthcare, paid a $25 million criminal fine and agreed to perma-
nent exclusion from the Medicare program in a case handled collaboratively by our 
office and both the civil and criminal divisions in the Eastern District of Missouri. 

One of the largest areas of the Department’s health care fraud caseload are mat-
ters against pharmaceutical companies or other related entities, charging various 
kinds of fraud on the Medicare and Medicaid programs in the pricing or delivery 
of drugs. To date, there have been more than more than $4.7 billion in criminal 
fines and civil recoveries in these cases, much of it returned to the Medicare and 
Medicaid programs. Indeed, there now are more than 150 qui tam cases filed by 
whistleblowers under the False Claims Act that allege various schemes associated 
with government drug plans. 

Just this past December, in a case jointly prosecuted with the United States At-
torney’s Office for the District of Massachusetts, Serono S.A., a Swiss biotechnical 
corporation, and its United States subsidiaries, entered into a global criminal, civil, 
and administrative settlement for $704 million, making it one of the largest health 
care fraud settlements the Department has reached. Serono Labs, one of the sub-

VerDate 0ct 09 2002 12:43 Oct 10, 2006 Jkt 000000 PO 00000 Frm 00037 Fmt 6633 Sfmt 6621 G:\WORK\COMM\042606\27226.000 HJUD1 PsN: 27226



34

sidiaries, pled guilty to two counts of conspiracy: the first, conspiring to introduce 
and deliver for introduction into interstate commerce, with intent to defraud or mis-
lead, adulterated medical devices; the second, conspiring to knowingly and willfully 
pay illegal remuneration to health care providers to induce them to refer patients 
to pharmacies for the furnishing of the drug Serostim, for which payments were 
made in whole or in part by the Medicaid program. Serono Labs paid a criminal 
fine of $136.9 million and reached a civil settlement of its False Claims Act liability 
of $567 million. This amount was paid to the United States and to State Medicaid 
programs (the Federal share of which was $305 million). 

Finally, in the first settlement of its kind, the pharmacy benefit manager 
AdvancePCS agreed in 2005 to pay $137.5 million to resolve its civil liability in con-
nection with soliciting and receiving kickbacks from pharmaceutical manufacturers 
and paying kickbacks to potential customers to induce them to contract with 
AdvancePCS. This investigation exposed the hidden financial relationships main-
tained by pharmacy benefits managers with drug manufacturers and health plans 
that ultimately influenced the nature and the brand of drugs prescribed to Medicare 
beneficiaries. We think the lessons learned in this case, which was handled with the 
United States Attorney’s Office for the Eastern District of Pennsylvania, and its 
progeny will be particularly instructive as we monitor potential fraudulent conduct 
in the Medicare prescription drug program now coming on line. 

The Division is making the best use of available resources. These cases are highly 
complex and resource intensive. Investigative work includes massive document col-
lections, witness interviews, research, and interagency coordination. Millions of tax-
payer dollars are lost each year to health care fraud, and any effective effort to con-
tain the cost of Medicare and Medicaid must also incorporate strategies aimed at 
stopping such fraud. 

ALTERNATIVES TO LITIGATION 

In addition to its litigation work, the Civil Division also helps to administer alter-
natives to litigation. The Vaccine Injury CompensationProgram, for example, was 
created in 1986 by the National Childhood Vaccine Injury Act to encourage child-
hood vaccination by providing a streamlined system for compensation in rare in-
stances where an injury results. The Vaccine Injury Compensation Trust Fund, from 
which compensation awards are paid to eligible claimants, derives its funding from 
an excise tax on vaccine manufacturers and provides reimbursement to the Depart-
ments of Justice and Health and Human Services, as well as to the Court of Federal 
Claims, for expenses related to the administration of the Program. To date, over 
1,960 families or individuals have been paid $1.58 billion. 

Similarly, Congress passed the Radiation Exposure Compensation Act (‘‘RECA’’) 
in 1990 to offer an apology and compensation to individuals who suffered disease 
or death as a result of the Nation’s nuclear weapons testing program during the 
Cold War Era. In July 2000, RECA Amendments were enacted which significantly 
expanded the scope of the Act. Major changes included new categories of bene-
ficiaries, expansion of eligible diseases, and geographic areas. Annual capped man-
datory appropriations did not keep pace with the increased number of new claim 
filings and resulted in shortfalls of funds for eligible claimants. However, I am 
pleased to report that the Trust Fund is currently solvent. In FY 2005, Congress 
ensured adequate long-term funding by requiring that payments to certain RECA 
claimants be made from the Energy Employees Occupational Illness Trust Fund. 
Additional legislation conferred mandatory and indefinite funding status for the re-
maining RECA claimants beginning in FY 2006. To date, over 15,200 claims have 
been approved, representing over $1 billion paid to eligible claimants or their sur-
viving beneficiaries. 

PERFORMANCE 

By concentrating on the Civil Division’s top priorities, this testimony provides lit-
tle elaboration on the thousands of cases and matters that form the traditional core 
of our work. 

The Civil Division has a longstanding commitment to maximizing the effective-
ness of scarce Government resources. It is with pride that I can report that perform-
ance targets across the board were met or exceeded in FY 2005, as we succeeded 
in recovering substantial funds owed to the Government, defeating unmeritorious 
claims, and prevailing in the vast majority of cases involving challenges to the pro-
grams of some 200 client agencies. 
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PRESIDENT’S BUDGET REQUEST 

The President’s FY 2007 request seeks 1,208 positions (834 attorneys); 1,176 
FTEs; and $213,286,000, which includes a program increase of 114 positions (86 at-
torneys) and $9,566,000 for immigration litigation. Also included in this request are 
the base resources required to maintain the superior legal representation services 
that have yielded such tremendous success, and additional funds to support the Of-
fice of Immigration Litigation’s important mission. 

At this time, Mr. Chairman, I would be happy to address any questions you or 
Members of the Subcommittee may have.

Mr. CANNON. Thank you, Mr. Keisler. I can assure you that we’re 
going to revisit the issue of immigration and what’s going on there. 
Thank you for your presentation. 

Mr. McKeown, right? Mr. McKeown. 

TESTIMONY OF MATTHEW J. McKEOWN, PRINCIPAL DEPUTY 
ASSISTANT ATTORNEY GENERAL, ENVIRONMENT AND NAT-
URAL RESOURCES DIVISION, UNITED STATES DEPARTMENT 
OF JUSTICE, WASHINGTON, DC, ON BEHALF OF SUE ELLEN 
WOOLDRIDGE, ASSISTANT ATTORNEY GENERAL, ENVIRON-
MENT AND NATURAL RESOURCES DIVISION, UNITED STATES 
DEPARTMENT OF JUSTICE, WASHINGTON, DC 

Mr. MCKEOWN. Thank you. 
Mr. Chairman, Congressman Watt, Members of the Sub-

committee, I would like to convey Assistant Attorney General 
Wooldridge’s apologies for not being here today because of her fam-
ily emergency. She apologizes that she couldn’t be here today. 

The division’s mission is to enforce civil and criminal environ-
mental laws to protect the health and environment of our citizens, 
to defend suits challenging environmental and conservation laws, 
and the 410 lawyers in the division currently are responsible for 
6,800 cases in every judicial district. 

The division is committed to ensuring that American taxpayers 
are getting their money’s worth. Altogether, the division has se-
cured civil penalties, criminal fines, and clean-up costs for the U.S. 
Treasury that far exceed the division’s share of the Department’s 
budget. 

In the criminal enforcement context, the division continued to 
have great success with its initiatives to prevent shipping from ille-
gal discharges in inland waterways as well as the initiative to pro-
tect workers from endangerment. 

Over the years, the division has come to recognize the impor-
tance of developing partnerships with U.S. attorneys’ offices, State 
attorneys general, and other State and local officials across the Na-
tion. So it’s a pleasure to be here with Mr. Battle today. In pur-
suing joint enforcement cases, we are able to leverage our resources 
and increase our effectiveness. 

So I would stand for further questions that the Committee may 
have. 

[The prepared statement of Ms. Wooldridge follows:]

PREPARED STATEMENT OF SUE ELLEN WOOLDRIDGE 

INTRODUCTION 

Chairman Cannon, Congressman Watt, and Members of the Subcommittee, I am 
pleased to be here today, along with my colleagues from the Department of Justice. 
I appreciate this opportunity to discuss the Environment and Natural Resources Di-
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vision, one of the principal litigating Divisions within the Department, and to an-
swer any questions that the Subcommittee may have about the Division. 

I will first summarize the Division’s work and outline the scope of our responsibil-
ities, which are essential to the implementation of Congressional programs to pro-
tect the nation’s environment and its natural resources, and to defend the programs 
and activities of federal agencies. The Division has a long and distinguished history, 
and our attorneys have built a record that demonstrates their commitment to legal 
excellence. I will then discuss the resources that the Administration is requesting 
for the Division as part of its fiscal year 2007 budget. 

OVERVIEW OF THE ENVIRONMENT AND NATURAL RESOURCES DIVISION 

The Environment and Natural Resources Division’s mission is to enforce civil and 
criminal environmental laws to protect the health and environment of United States 
citizens, and to defend suits challenging environmental and conservation laws, pro-
grams and activities. We represent the United States in matters concerning the pro-
tection, use and development of the Nation’s natural resources and public lands, 
wildlife protection, Indian rights and claims, and the acquisition of federal property. 
Our enforcement activities are a critical component of environmental protection and 
help ensure that our citizens breathe clean air, drink clean water, and will be able 
to enjoy the country’s public lands, wildlife and other natural resources for genera-
tions to come. In addition, the Division defends a wide range of vital federal pro-
grams and interests in cases that involve such diverse and critical matters as mili-
tary training programs, government cleanup actions, resource management pro-
grams and environmental regulations. We represent virtually every federal agency 
and currently are responsible for over 6,800 active cases in every judicial district 
in the nation, utilizing the efforts of approximately 410 lawyers. Our principal cli-
ents include the U.S. Environmental Protection Agency (EPA) and the Departments 
of Agriculture, Commerce, Defense, Energy, the Interior, Transportation and Home-
land Security. The Division is committed to ensuring that American taxpayers are 
getting their money’s worth. Altogether, the Division has secured civil penalties, 
criminal fines, and cleanup costs for the U.S. Treasury that far exceed the Division’s 
share of the Department’s budget. For instance, the last fiscal year was a record 
breaking year in the Division’s efforts to secure commitments by polluters to take 
action to remedy their violations of the nation’s environmental laws. Actions taken 
by the Division in federal courts resulted in nearly $9.6 billion in settlements and 
court-ordered injunctive relief directed specifically at obtaining corrective measures 
to protect the nation’s health, welfare and environment. While this number will fluc-
tuate each year depending on the nature of the cases being resolved, it is truly a 
superb result, more than doubling our previous record of approximately $4.4 billion 
in Fiscal Year 2004. Additionally, courts imposed nearly $137 million in civil pen-
alties for violations in environmental cases. According to EPA statistics, the environ-
mental benefits attributable to these enforcement efforts include the reduction or 
treatment of nearly 400,000 tons of pollutants from the environment. The Division 
has obtained benefits for human health and the environment that provide an im-
pressive return on the taxpayer’s dollar. 

These results reflect, among other things, the Division’s continuing successes in 
addressing Clean Air Act violations within the petroleum refining industry. In the 
last fiscal year, the Division secured important and valuable settlements with 
ConocoPhillips Co., Valero Energy Corp., Sunoco Refinery, Inc., Citgo Petroleum 
Corp., and Chevron USA, Inc. More recently, the United States—along with the 
States of Illinois, Louisiana, and Montana—entered a settlement with Exxon Mobil 
that requires the defendant to reduce air pollutant emissions by more than 51,000 
tons per year, at a cost of approximately $537 million, and to pay nearly $15 million 
for both a civil penalty and environmentally beneficial projects. 

Conserving the Superfund to ensure prompt cleanup of hazardous waste sites is 
also a top priority. In Fiscal Year 2005, the Division secured the commitment of re-
sponsible parties to clean up hazardous waste sites, at costs estimated at nearly 
$647 million. An additional $266 million in cost recovery to help finance future 
cleanup work was also secured. The Division continues to secure cleanups of unprec-
edented size and scope. Just this February, the Division reached a consent decree 
resolving our claims against Atlantic Richfield and NorthWestern Corporation in 
connection with the Milltown Reservoir Operable Unit, one of the numerous Super-
fund Sites within the Clark Fork River Basin in Montana. Under the terms of this 
decree, ARCO and NorthWestern will: remove the Milltown Dam and the millions 
of cubic yards of contaminated sediment accumulated behind it, at an estimated cost 
of $106 million; contribute toward the State’s $12 million natural resource restora-
tion plan; reimburse most of EPA’s costs; and comply with various FERC require-
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ments in connection with the decommissioning of the dam. The United States, on 
behalf of certain federal agencies, is also reimbursing $2.5 million of EPA’s past 
costs. Other major Superfund cases that the Division resolved this past fiscal year 
require cleanup actions in Colorado, Illinois, New York, Pennsylvania and Wash-
ington. 

The Division also continues its national enforcement program to protect the na-
tion’s water by ensuring the integrity of municipal wastewater treatment systems. 
For example, in United States Washington Suburban Sanitary Commission (WSSC), 
the United States entered into a Consent Decree with WSSC, the sewerage author-
ity for Montgomery and Prince George’s Counties in Maryland, under which WSSC 
will undertake injunctive measures including inspection, rehabilitation, and repair 
requirements and changes in the operation and maintenance of its collection system. 
WSSC will also perform four ‘‘supplemental environmental projects’’ to reduce pollu-
tion loadings to the Chesapeake Bay and will pay a $1.1 million civil penalty, which 
the United States and Maryland will split. Five citizens groups intervened. 

In the criminal enforcement context, the Division continues to have great success 
with its enforcement initiative to prevent ships from illegally discharging pollutants 
into the oceans, coastal waters and inland waterways. Recent whistleblower awards 
to crew members should further aid detection and deterrence. In one recent case, 
United States v. Wallenius Ship Management, Pte., Ltd., the defendant Singapore 
shipping company and the former chief engineer of a vessel it managed pleaded 
guilty to violations associated with the illegal dumping of oily wastes and the over-
board dumping of plastics. After a tip by crew members, the Coast Guard inspected 
the ship and discovered a multi-piece bypass system hidden in various locations. 
The company will pay a $5 million fine with an additional $1.5 million payment de-
voted to community service projects and will serve a three-year term of probation 
and implement an environmental compliance plan. In another recent case, MSC 
Ship Management (Hong Kong) Ltd. pleaded guilty to having discharged approxi-
mately 40 tons of sludge through a bypass pipe manufactured on the ship and an 
even larger volume of oil-contaminated bilge waste. The company also made false 
statements to the Coast Guard, directed subordinates to lie to the Coast Guard, con-
cealed evidence, falsified its oil record book and sought to cover up the falsification 
of records. The company was sentenced to pay a $10 million fine and will pay an 
additional $500,000 for community service projects. 

The Division has also successfully prosecuted several companies owned by 
McWane, Inc., the largest manufacturer of cast iron piping in the United States, 
with one major case still pending. McWane and its divisions have been cited by the 
U.S. Occupational Health and Safety Administration (OSHA) hundreds of times 
since the mid-1990s. In United States v. Union Foundry, an Alabama division of 
McWane pled guilty to a willful violation of an OSHA regulation that led to an em-
ployee’s death and to violation of the Resource Conservation and Recovery Act. The 
company was ordered to pay a $3.5 million criminal fine, perform community service 
valued at $750,000 and serve three years probation. In United States v. Tyler Pipe, 
a Texas McWane division pled guilty to presenting false statements and to violating 
the Clean Air Act. It was ordered to pay a $4.5 million criminal fine and serve a 
five-year probation term, during which it must perform specified upgrades at a cost 
of approximately $24 million. In United States v. Pacific States, McWane and a com-
pany executive pled guilty to Clean Air Act violations in connection with operation 
of an iron foundry division in Utah. McWane was ordered to pay a $3 million crimi-
nal fine and serve a three-year probation term. In United States v. McWane, Inc., 
a jury convicted the corporation (acting through a Birmingham-based division) and 
three high-ranking company officials of crimes related to six years of Clean Water 
Act violations. A fourth defendant pled guilty. McWane was ordered to pay a crimi-
nal fine of $5 million and perform community service valued at $2.7 million. 

Over the years, the Division has come to recognize the importance of developing 
partnerships with U.S. Attorneys’ Offices, state Attorneys General and other state 
and local officials across the nation. In so doing, we are able to leverage our re-
sources and increase our effectiveness. We have numerous successful examples of 
joint enforcement with the State Attorneys General. In one recent case involving the 
Clean Water Act’s provisions governing discharge of storm water from large con-
struction sites, the Division obtained a consent decree with Wal-Mart Stores, Inc.—
the nation’s largest retailer and one of its largest commercial developers—that re-
solved claims covering 24 locations in 9 states. The United States was joined in the 
settlement by the States of Tennessee and Utah. Wal-Mart will pay a civil penalty 
of $3.1 million, undertake a supplemental environmental project to protect sensitive 
wetlands or waterways, and implement a $62 million compliance program. This set-
tlement is serving as a model in ongoing negotiations with other large commercial 
and residential developers. 
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Although the public is generally familiar with the Division’s role in enforcing envi-
ronmental laws, about half of our attorneys’ time is actually spent on non-discre-
tionary cases. Many of our cases involve defending the United States for alleged vio-
lations of the environmental laws, for example, in connection with federal highway 
construction, airport expansion, or military training. Effective representation by Di-
vision attorneys in these cases is critical to agency implementation of Congression-
ally mandated programs and protection of the public fisc. In one recent case, Basel 
Action Network v. Maritime Administration, the Division successfully defended the 
Maritime Administration’s decision to export 13 obsolete shipping vessels to the 
United Kingdom for dismantling, recycling, and disposal. The presence of deterio-
rated ships in the fleet has been a point of controversy in the past, and the Adminis-
tration has worked hard to remove obsolete vessels. The Division’s successful work 
in this case allowed the agency to move forward with a critical disposal program. 
In Air Pegasus of D.C. v. United States, the Division represented the Federal Avia-
tion Administration (FAA) with respect to the FAA’s restriction of airspace near and 
over the Capitol in the wake of the September 11, 2001 attacks. In response, a com-
pany sued the United States for a Fifth Amendment taking because it could no 
longer operate a heliport near the U.S. Capitol. We successfully argued that the 
company did not have a compensable right to access public airspace. In Center for 
Native Ecosystems v. Forest Service, the Division represented the Forest Service in 
an Administrative Procedure Act claim challenging its livestock grazing authoriza-
tions in the Pole Unit of the Medicine Bow National Forest, near Laramie, Wyo-
ming. Plaintiffs alleged violations of state water quality standards applicable at fed-
eral facilities under the Clean Water Act as well as claims under the Endangered 
Species Act. The court recently held for the Forest Service, determining that it had 
complied with the applicable water quality standards and Endangered Species Act 
requirements. 

In the wildlife and natural resources context, we have in the past year success-
fully defended a variety of federal agencies. For example, in Oceana v. Evans, both 
environmental and industry groups challenged fishing regulations promulgated 
under the Magnuson-Stevens Fishery Conservation and Management Act by NOAA 
Fisheries. The environmental groups argued that the regulations did not sufficiently 
limit over-fishing and did not adequately analyze and protect essential fish habitat. 
Industry groups argued that the over-fishing restrictions were too stringent and ex-
ceeded the Secretary’s authority. The Court ruled for NOAA on all important claims. 
In Northwest Environmental Advocates v. NMFS, we successfully defended the 
Army Corps of Engineers in a lawsuit that sought to enjoin it from proceeding with 
a channel deepening project in the Columbia River needed to provide for navigation 
to the Port of Portland. The plaintiffs challenged the Corps’ actions under the En-
dangered Species Act as well as the National Environmental Policy Act. The Corps 
had worked hard to resolve difficult issues of sediment transport in the Columbia 
River and impacts on the salmon species, consulting with NOAA Fisheries, pre-
paring a substantial environmental analysis, and even using outside peer reviewers 
to consider whether the Corps and NOAA had considered the best available sci-
entific information. The Court ruled for the Corps on all counts, allowing the dredg-
ing to proceed. 

We also have protected the taxpayer from invalid or overbroad monetary claims 
against the United States, claims that sometimes involve hundreds of millions of 
dollars. As part of our responsibility to protect the public fisc against unwarranted 
claims, the Division prevailed against claimants who sought to recover for the con-
version of railroad rights-of-way to multipurpose trails on an untimely basis. The 
Federal Circuit adopted the Division’s argument on when the statute of limitations 
begins to run in such cases in Caldwell v. United States. Following that precedent, 
the Division succeeded in having three such cases dismissed this past year. The Di-
vision also succeeded in clarifying the compensation rights of landowners served by 
the Bureau of Reclamation. In Klamath Irrigation District v. United States, the 
Klamath Irrigation District and numerous other irrigation and improvement dis-
tricts, businesses and individuals sought approximately $100 million based on the 
Bureau of Reclamation’s operation of the Klamath Project during a serious drought 
in 2001. The court granted summary judgment in favor of the United States as to 
plaintiffs’ takings claims, finding that any interest in project water was contractual 
and not a property interest compensable under the Fifth Amendment. 

The Division’s docket also includes non-discretionary eminent domain litigation. 
This work, undertaken pursuant to Congressional direction or authority, involves 
acquiring land for important national projects. In one recent case, the Division rep-
resented the United States in litigation to acquire land needed for construction of 
a second fence and patrol zone along the San Diego-Tijuana border. Following a trial 
in which the landowner demanded just compensation of nearly $75 million, the jury 
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returned a verdict that just compensation for this taking was $1.2 million. The Divi-
sion also exercised the federal government’s power of eminent domain to acquire 
land to: expand the National Defense University and Fort McNair; establish a port 
facility in Florida for the Navy to use in shipping weapons around the globe; provide 
a security buffer for the U.S. Southern Command headquarters; expand the safety 
zone next to the Marine Corps Air Station in Yuma, Arizona; facilitate the Army’s 
transformation of a light infantry division to a Stryker Brigade Combat Team; im-
prove security at the Puget Sound Naval Shipyard in Washington; and expand a 
Nellis Air Force Base flight zone. 

The protection of tribal resources has been among the duties of the Division from 
its earliest days. The United States holds title to 56 million acres of lands in trust 
for the benefit of Indian tribes and their members, and the Division initiates litiga-
tion and defends suits seeking to protect these lands and resources from incursion 
by third parties. The Division represents tribal and federal interests in water rights, 
land-into-trust, and land claims adjudications. Recently, the Division settled three 
complex major water rights adjudications in which the United States had asserted 
water rights claims for the benefit of tribes. In the Snake River Basin Adjudication 
(Idaho), the Division worked with the Interior Department, the State of Idaho, and 
the Nez Perce Tribe to craft an historic settlement, ratified by Congress in the 
Snake River Water Rights Act. The Division also worked with the Department of 
the Interior, the State of Arizona, the Gila River Indian Community, and private 
water users to settle the Gila Community’s water claims in In Re Gila River System 
and Source (Ariz.), which Congress ratified in the Arizona Water Settlements Act. 
A settlement in Arizona v. California concluded a 54-year-long original action in the 
Supreme Court, which dealt with, among other things, the claims of the Quechan 
Indian Tribe to water rights in the Colorado River. As part of its work litigating 
to protect land held in trust for Tribes, the Division recently settled Seneca Nation 
v. New York (Cuba Lake), an action asserting an unlawful trespass on tribal lands. 
This 150-year-old dispute was resolved by a settlement among the United States, 
New York, and the Seneca Nation. 

The Division’s work also includes defense of the United States in some thirty-one 
tribal trust lawsuits brought by twenty-eight different Indian Tribes alleging that 
the U.S. has mismanaged tribal assets and failed to provide an ‘‘accounting’’ of the 
money collected, managed and disbursed by the U.S. on behalf of the Tribes. These 
cases concern the scope of the duty owed to Tribes for land that the government 
has held in trust since the late 1800s and that has been used, among other things, 
for grazing, logging, and oil and gas exploration. Some of these cases seek an order 
requiring the U.S. to perform a multi-million dollar, multi-year accounting, and oth-
ers seek a money judgment for losses the Tribes claim they have suffered. New 
claims may be filed through December 31, 2006. Over 250 Tribes have potential 
trust accounting and trust mismanagement claims. In the thirty-one cases filed so 
far, the Tribes claim they are owed more than $220 billion. The Division recently 
reached a settlement with one Tribe and is in settlement discussions with a number 
of others. 

ENRD’S BUDGET REQUEST FOR FISCAL YEAR 2007

The Division receives its annual appropriation from the General Legal Activities 
(GLA) portion of the Justice Department’s appropriation. For fiscal year 2007, the 
President has requested $95,051,000 for the Division within the Justice Depart-
ment’s GLA appropriation. The increase of $2,277,000 over the FY 2006 appropria-
tion is due to mandatory adjustments and allowances, including pay raises, other 
salary adjustments, and rent adjustments, which will allow the Division to maintain 
its current level of operations. 

CONCLUSION 

The Environment Division takes pride in an exceptional record of assuring that 
polluters are made to comply with the law, violators of criminal laws are punished 
appropriately, and responsible private parties are made to clean up Superfund sites 
rather than leaving the taxpayer on the hook. We are also justly proud of our efforts 
to defend the Executive branch agencies when their actions are challenged over 
matters which are within the Division’s jurisdiction. Both our complex and chal-
lenging affirmative and defensive work is vitally important to the implementation 
of both Executive and Congressional programs and priorities regarding public health 
and the environment, to the protection of the public fisc, and to the advancement 
of the public interest generally. 

I would be happy to answer, to the extent that I am able, any questions you might 
have about the Division and its work.
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Mr. CANNON. Thank you. To the point. Appreciate that. 
And Mr. White, you’re recognized for 5 minutes. 

TESTIMONY OF CLIFFORD J. WHITE, ACTING DIRECTOR, EX-
ECUTIVE OFFICE FOR UNITED STATES TRUSTEES, UNITED 
STATES DEPARTMENT OF JUSTICE, WASHINGTON, DC 

Mr. WHITE. Thank you, Mr. Chairman, Mr. Watt. 
I appreciate the opportunity to appear before you to discuss the 

U.S. Trustee Program’s recent efforts to promote the integrity and 
efficiency of the bankruptcy system and our request for appropria-
tions for fiscal year 2007. 

Over the past year, we’ve continued to make progress in com-
bating bankruptcy fraud and abuse. Last year, we took more than 
50,000 civil enforcement actions in and out of court, yielding $594 
million in debts not discharged, fines, penalties, and other mone-
tary results. Over the past 3 years, we’ve taken about 165,000 ac-
tions, yielding more than $1.7 billion in monetary results. 

We also continue to enhance our criminal enforcement capability. 
Led by a headquarters unit of 4 former career Federal prosecutors, 
plus an additional 25 program attorneys in the field who have been 
designated as special assistant U.S. attorneys, last year we in-
creased the number of criminal referrals by 12 percent. 

We successfully carried out numerous other duties, such as expe-
diting business reorganizations and overseeing private trustees. 
For these and other efforts and for establishing performance-based 
management systems, the Office of Management and Budget rated 
the U.S. Trustee Program as ‘‘effective’’ and gave us a numerical 
score that’s among the highest 15 percent in the executive branch. 

Beginning on October 17th of last year, the U.S. Trustee Pro-
gram assumed substantial new responsibilities to enforce and to 
implement many of the key provisions of the new bankruptcy re-
form law. As reported to you at a hearing last July, the program 
engaged in an extraordinary effort to develop comprehensive imple-
mentation plans so that we were prepared to carry out our duties 
on the general effective date of the new law. 

Now, the magnitude of the challenge of implementing bank-
ruptcy reform increased with the additional burden of admin-
istering more than 725,000 cases that were filed during the 4 
weeks before the effective date. Despite the difficulties presented 
by the pre-bankruptcy reform filing surge, we believe we’ve made 
great progress in enforcing and implementing the new law. We’re 
acquiring valuable information every day as we gain experience en-
forcing the statute. 

In the area of means testing, we’re timely processing chapter 7 
cases and identifying cases that are presumed abusive under the 
new objective statutory standard. We’re bringing motions to dis-
miss in more than 70 percent of the presumed abusive cases and 
are exercising our discretion not to file cases in which the debtor 
has special circumstances, such as expense adjustments caused by 
Hurricane Katrina. 

In the area of credit counseling and debtor education, we’ve ap-
proved well over 350 providers covering all districts within our ju-
risdiction. We excepted four districts from the requirements be-
cause of the impact of Hurricane Katrina. 
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We are timely processing applications, and we have denied appli-
cants on grounds such as failure to provide information in connec-
tion with ongoing IRS audits, for inappropriate relationships with 
third parties which may generate benefit for a private party, and 
for failure to make appropriate disclosures to clients about fees. 

Now that the initial approval process is concluded and re-
approvals are underway, we’re working closely with the IRS and 
the Federal Trade Commission to refine the application and post-
approval auditing process. We will shortly publish a slightly re-
vised application as an interim rule and will publish a more com-
prehensive rule for public comment not long thereafter. 

We’re also carrying out numerous other responsibilities under 
bankruptcy reform, including in such areas as small business chap-
ter 11 cases, debtor audits, and studies and data collection. 

The Administration has requested FY ’07 appropriations of 
$236.1 million. This represents an increase of 11.6 percent over FY 
’06. The request includes $11.2 million in mandatory adjustments 
and $12.7 million in program enhancements that would be devoted 
exclusively to bankruptcy reform. 

These enhancements are $4.8 million to fund debtor audits re-
quired under the new law; and $7.9 million in enhancements re-
quested but not appropriated last year, including 51 additional po-
sitions, related facilities expansion, information technology, and 
studies and reports due to Congress. 

The U.S. Trustee Program is funded by bankruptcy fees. The FY 
’07 revenue projections submitted with our budget follow Congres-
sional Budget Office filing projections that were made before the 
October spike in filings and before the subsequent decline in fil-
ings. 

This is an unprecedented opportunity for the U.S. Trustee Pro-
gram to make bankruptcy reform work for all stakeholders in the 
system—debtors, creditors, and the general public. The new law 
provides us with important new tools to enhance the integrity and 
efficiency of the system. Enforcement and implementation of the 
law has presented many daunting challenges, but we believe that 
we are now off to an excellent start. 

I again thank you for the opportunity to appear here today and 
will be pleased to answer any questions from the Subcommittee. 

[The prepared statement of Mr. White follows:]

PREPARED STATEMENT OF CLIFFORD J. WHITE, III 

Mr. Chairman and Members of the Subcommittee: 
I appreciate the opportunity to appear before you to discuss the United States 

Trustee Program’s (USTP or Program) recent activities, including our implementa-
tion of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 
(BAPCPA). This past year has been extraordinarily busy for the Program and the 
bankruptcy system. I will update you today on achievements in our key areas of re-
sponsibility, as well as highlight our significant progress in making the new bank-
ruptcy reform law work as intended by Congress for the benefit of debtors, creditors, 
and the public. 

The United States Trustee Program is the component of the Department of Jus-
tice whose mission it is to promote the integrity and efficiency of the bankruptcy 
system by enforcing bankruptcy laws, appointing and overseeing private trustees, 
and carrying out important regulatory and administrative duties. In addition to our 
obligations under titles 11 and 28 of the United States Code, the Program has been 
given vast new responsibilities under the BAPCPA. 
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PROMOTING THE INTEGRITY AND EFFICIENCY OF THE BANKRUPTCY SYSTEM 

The USTP continues to make significant progress in combating bankruptcy fraud 
and abuse and taking other important actions to promote the integrity and effi-
ciency of the bankruptcy system. 

Civil Enforcement 
For the past five years, the centerpiece of the Program’s anti-fraud and abuse ef-

forts has been the National Civil Enforcement Initiative. The Initiative focuses on 
wrong-doing both by debtors and by those who exploit debtors. The Program com-
bats debtor fraud and abuse primarily by seeking case dismissal if a debtor has an 
ability to repay debts and by seeking denial of discharge for the concealment of as-
sets and other violations. The Program protects consumer debtors from wrongdoing 
by attorneys, bankruptcy petition preparers, creditors, and others by seeking a vari-
ety of remedies, including disgorgement of fees, fines, and injunctive relief. 

Since FY 2003, more than 165,000 civil enforcement and related actions have been 
brought by the Program, yielding $1.75 billion in monetary results. In FY 2005, 
more than 50,700 actions were initiated that generated nearly $594 million in po-
tential returns to creditors through debts not discharged and other remedies. USTP 
attorneys prevailed in over 96 percent of the actions resolved by judicial decision 
or consent in the fundamental areas of dismissal for substantial abuse (11 U.S.C. 
§ 707(b)), denial of discharge (11 U.S.C. § 727), fines against bankruptcy petition pre-
parers (11 U.S.C. § 110), and disgorgements of debtor attorneys’ fees (11 U.S.C. 
§ 329). 

Following are illustrative examples of the variety of cases brought under the Na-
tional Civil Enforcement Initiative.

• The Bankruptcy Court for the District of Oregon revoked the discharge of a 
debtor who tried to discharge $1,931,157 in unsecured debt. Discovery initi-
ated by the U.S. Trustee’s office in Portland suggested the debtor had trans-
ferred to his girlfriend more than $400,000 from a company he controlled, and 
then concealed the transfer. He also allegedly made false statements and 
false oaths in his bankruptcy case.

• In response to a motion by the U.S. Trustee’s New York office seeking dis-
missal for substantial abuse, a debtor converted to chapter 11. The debtor, a 
financial consultant, earned almost $300,000 per year and listed $470,735 in 
unsecured debt. Although his wife did not work, the debtor scheduled the fol-
lowing monthly expenses relating to his four-year-old son: $1,650 for an 
apartment for an au pair, $516 for the au pair, $1,375 for a private school, 
and $560 for day care. Other scheduled monthly expenses included $6,307 for 
apartment rent and utilities, $3,600 for recreation, $1,600 for clothing, $1,121 
for dry cleaning, $650 for transportation, $560 for maid service, and $450 for 
telephone. The debtor also maintained a condominium in Marseille, France.

• The Bankruptcy Court for the Central District of California granted a motion 
to dismiss by the U.S. Trustee’s Los Angeles office, preventing the discharge 
of $316,571 in debt on 79 credit cards. The debtor, who lived with his parents, 
claimed no secured debt, no income, and no expenses. The U.S. Trustee 
sought dismissal for substantial abuse because the debtor incurred the credit 
card debt at a time when he earned less than $8,000 a year.

• On motion of the U.S. Trustee’s Pittsburgh office, the Bankruptcy Court for 
the Western District of Pennsylvania barred an attorney from practice before 
the bankruptcy court after she misappropriated client funds. During a chap-
ter 13 proceeding, the attorney attended the closing of a sale of her clients’ 
real property. A check for approximately $104,000 was made payable to the 
chapter 13 trustee to pay off the mortgage. The attorney deposited the check 
into her own account instead of delivering it to the trustee. The sale proceeds 
were used, at least in part, to pay the attorney’s federal tax debt and to pay 
other clients from whom she misappropriated funds.

The Program has also pursued instances of creditor abuse. One recent example 
involved conduct by the financing arm of a national consumer goods manufacturer 
that was unfairly pressuring unrepresented debtors to reaffirm debt on goods, even 
though the manufacturer had asserted no lien or security interest in the goods and 
the debtors did not need to enter into a reaffirmation agreement in order to retain 
the goods. A coordinated response resulted in the courts denying the creditor’s at-
tempts to have debtors reaffirm dischargeable debts. 
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Criminal Enforcement 
Criminal enforcement is another key component of the Program’s efforts to pro-

mote the integrity of the bankruptcy system. In 2003, the Criminal Enforcement 
Unit (CREU) was established to coordinate the criminal referral responsibilities car-
ried out by our 95 field offices and to directly assist prosecutors in pursuing bank-
ruptcy crimes. CREU has made a marked difference in the quality of our criminal 
program by providing extensive training, developing resource materials, and en-
hancing coordination for the benefit of USTP staff, federal prosecutors, and other 
law enforcement personnel. 

In FY 2005, the Program made 744 criminal referrals, a 12 percent increase over 
FY 2004. In many cases, USTP lawyers directly prosecuted or assisted the prosecu-
tion team in cases initiated as a result of criminal referrals made by Program of-
fices. Four veteran career prosecutors within CREU, plus approximately 25 attor-
neys in field offices across the country who have been designated as Special Assist-
ant U.S. Attorneys, are available to try cases involving bankruptcy crimes. In addi-
tion, the majority of Program field offices participate in bankruptcy fraud workings 
groups which are headed by U.S. Attorneys’ offices and often involve the FBI, 
USPIS, IRS-CI, and HUD-OIG. With the enactment of 18 U.S.C. § 158 as part of 
the BAPCPA, every United States Attorney office is required to designate a pros-
ecutor and every FBI field office an agent who will assume primary responsibility 
for bankruptcy fraud cases. This provision will further strengthen existing working 
groups by formalizing points of contact and provide a foundation for establishing 
working groups where currently none exist. 

Some recent examples of successful prosecutions that originated with criminal re-
ferrals from the USTP follow.

• A former commodities trader and investment firm executive was sentenced in 
the Northern District of Illinois to 190 years in prison and ordered to pay $1.4 
million in restitution following his conviction on 18 counts of bankruptcy 
fraud, wire fraud, and money laundering, and one count of using a fire to 
commit wire fraud. The defendant intentionally set fire to his residence to ob-
tain insurance money, making it appear as if the fire were set by his elderly 
mother, who died in the fire. After receiving the insurance proceeds, he se-
creted them in an offshore account in Curacao. He later filed bankruptcy and 
concealed the offshore account containing more than $300,000. The case was 
prosecuted by the Program’s Regional Criminal Coordinator in Chicago, and 
an Assistant U.S. Trustee from Atlanta testified as an expert witness.

• A debtor in the Western District of Tennessee was sentenced to 46-months 
in prison for her use of two stolen Social Security numbers in two bankruptcy 
filings and her failure to disclose prior bankruptcy filings. The debtor was 
also ordered to pay restitution. The Memphis office referred the matter for 
investigation and a trial attorney from that office served as a Special Assist-
ant U.S. Attorney.

• A bankruptcy attorney in the Southern District of Texas was sentenced to 30 
months in prison and five years probation based on her guilty plea to wire 
fraud and bankruptcy fraud. The attorney defrauded her clients and their 
creditors by incurring unauthorized charges on her clients’ credit cards and 
by taking possession of and using collateral her clients intended to surrender 
to creditors. The Program’s Houston office referred the matter and assisted 
in the investigation and prosecution. 

Chapter 11 Reorganizations 
The Program carries out a wide array of responsibilities in chapter 11 reorganiza-

tion cases. Our primary role is to ensure that cases proceed expeditiously and with 
transparency in accordance with law. By statute, our principal responsibilities in-
clude: the appointment of official committees of creditors and equity holders; objec-
tions to the retention and compensation of professionals; the review of disclosure 
statements, particularly in smaller cases; and the appointment of trustees or exam-
iners when warranted. Chapter 11 cases often present the Program with highly 
complex issues of law and require time intensive financial reviews. 

In FY 2005, the Program filed nearly 3,000 motions to convert or dismiss chapter 
11 cases. The grounds for such motions, which are critical to the effective func-
tioning of the reorganization provisions of the Bankruptcy Code, typically include 
failure to file financial reports or dissipation of estate assets without a reasonable 
likelihood of rehabilitation. 

Provided below are some recent examples of important actions taken by the Pro-
gram in larger chapter 11 cases:
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• After much negotiation, the Program reached a stipulated agreement with the 
management services provider in the chapter 11 case of Enron Corporation 
to reduce by $12.5 million the success fee it requested for its work in the case. 
In reviewing the provider’s motion for a $25 million success fee, the U.S. 
Trustee initiated an investigation that uncovered unacceptable billing prac-
tices and billing irregularities. The bankruptcy court held a hearing on the 
motion, but withheld its ruling pending the filing of a response by the U.S. 
Trustee. The stipulated agreement was approved by the bankruptcy court on 
March 24, 2006.

• The Tenth Circuit Court of Appeals in Houlihan Lokey Howard & Zukin Cap-
ital v. Unsecured Creditors’ Liquidating Trust (In re Commercial Financial 
Services, Inc.), 427 F.3d 804 (10th Cir. 2005), affirmed a ruling by the Bank-
ruptcy Appellate Panel for the Tenth Circuit, denying fees to the financial ad-
visor for the committee of asset-based securities holders. Upon objection by 
the Tulsa office and the unsecured creditors’ committee, the Bankruptcy 
Court for the Northern District of Oklahoma denied fees of more than $1.9 
million sought by the financial advisor, which were determined according to 
a flat monthly rate. The bankruptcy court did, however, allow fees of 
$905,000 based on an hourly rate supported by contemporaneous time 
records. The Bankruptcy Appellate Panel affirmed this ruling and the finan-
cial advisor appealed. The Tenth Circuit Court of Appeals ruled that the 
bankruptcy court appropriately exercised its powers to require the financial 
advisor to report the number of hours it worked and to calculate a reasonable 
fee looking to rates charged by other financial advisors employed in the case.

• Based upon action brought by the Boston office, the Bankruptcy Court for the 
District of Massachusetts agreed that a chapter 11 trustee should be ap-
pointed in related cases filed barely 180 days after the debtors’ reorganization 
plan was confirmed in a prior chapter 11 case. In addition to objecting to the 
debtors’ request for financing, the U.S. Trustee noted potential conflicts of in-
terest of various professionals and the debtors’ failure to inform the court of 
the failed prior chapter 11 case or to produce current financial information. 
Within about six months after being appointed by the U.S. Trustee, the chap-
ter 11 trustee negotiated sales of the debtors’ assets, including the sale of a 
manufacturing facility for approximately $181 million, a sum sufficient to pay 
general unsecured claims in full and provide a substantial distribution to eq-
uity holders. 

Private Trustee Oversight 
One of the core functions of the United States Trustees is to appoint and super-

vise the private trustees who administer consumer bankruptcy estates and dis-
tribute dividends to creditors. The Program also trains trustees, evaluates their 
overall performance, reviews their financial accounting, and ensures their prompt 
administration of estate assets. 

In FY 2005, over 1.6 million consumer and other non-business reorganization 
cases were filed under chapters 7, 12, and 13 of the Bankruptcy Code in the 88 judi-
cial districts covered by the Program. The U.S. Trustees oversee the activities of the 
approximately 1,800 private trustees appointed by them to handle the day-to-day ac-
tivities in these cases. With distributions by these trustees of about $5.3 billion last 
fiscal year, the Program’s effectiveness in this area is critical. The Program has con-
tinued to strengthen its partnership with the private trustee organizations to ad-
dress areas of mutual concern and enhance the operation of the bankruptcy system. 
In preparation for assuming new responsibilities under bankruptcy reform, the Pro-
gram worked closely with the trustees and provided extensive training. 

Two other ongoing efforts that have been undertaken to enhance consumer bank-
ruptcy case administration are: the development of uniform trustee final reports 
which will improve access to case data and allow for greater analysis of the bank-
ruptcy system; and coordination with the Internal Revenue Service on the use of a 
new protocol that enables trustees to obtain the federal tax refunds of debtors di-
rectly from the Service. 
Management Accomplishments 

In January 2006, the Office of Management and Budget (OMB) completed its re-
view of USTP operations under the Program Assessment Rating Tool and awarded 
the USTP its highest rating of ‘‘effective.’’ The Program’s numerical score placed it 
among the top 15 percent of highly performing agencies in the Executive Branch. 
The OMB rating reflected the USTP’s efforts over the past five years to adopt per-
formance-based management systems, including better measurements of results 
achieved and tying programmatic success to budget formulation. 
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BANKRUPTCY REFORM 

The United States Trustee Program has responsibility for carrying out many key 
features of the bankruptcy reform law. From enactment of the BAPCPA in April 
through the general effective date of October 17, 2005, the Program engaged in an 
extraordinary effort to develop comprehensive implementation plans and issue guid-
ance necessary to accomplish our new and expanded responsibilities. 

The magnitude of the challenge of implementing bankruptcy reform increased 
substantially with the additional burden of administering the unprecedented num-
ber of bankruptcy cases filed immediately prior to the October 17 effective date. In 
the four weeks leading up to that date, more than 726,500 cases were filed in the 
88 judicial districts covered by the Program. By contrast, post-October 17 filings 
have decreased substantially, with only about 115,000 cases having been filed in the 
subsequent five months. The filing rate is increasing at a moderate pace. 

Despite the difficulties presented by the pre-BAPCA filing surge, we have made 
great progress implementing and enforcing many of the new law’s important provi-
sions. Moreover, we are acquiring valuable information every day as we gain experi-
ence in enforcing statutory provisions and in carrying out wholly new responsibil-
ities that were not previously part of our mission. We expect that we will be en-
gaged in a significant amount of litigation as bankruptcy courts are called upon to 
interpret statutory provisions for the first time. Of important note is our coordina-
tion with the Justice Department’s Civil Division in defending the early challenges 
to the constitutionality of the debt relief agency provisions of the BAPCPA. 

The new law provided substantial additional responsibilities to the Program pri-
marily, but not exclusively, in five major areas: means testing; credit counseling and 
debtor education; small business chapter 11s; debtor audits; and studies and data 
collection. This past year, we have dedicated significant resources to developing ap-
propriate policies, procedures, and systems to ensure successful implementation. A 
critical part of our work has been outreach to the bench, the bar, other state and 
federal agencies, the private trustee organizations, and industry and consumer 
groups. 
Means Testing 

The means testing provisions of the BAPCPA provide an objective approach for 
assessing a debtor’s eligibility for chapter 7 relief. Under the means test, debtors 
with income above their State median income will be presumed abusive if they have 
a certain level of disposable income after the deduction of expenses allowed under 
the statutory formula. Among other things, United States Trustees must file a state-
ment within 10 days of conclusion of the section 341 meeting of creditors if the case 
is presumed abusive. Within 30 days thereafter, the UST must file a motion to dis-
miss the case or provide an explanation as to why such a motion is not warranted. 

The Program has worked extensively with the Judicial Conference’s Advisory 
Committee on Bankruptcy Rules in its development of the necessary official forms 
and accompanying rules to perform the means test. In addition, in the absence of 
a mandate by the Administrative Office of United States Courts to require data tag-
ging software, the Program deployed its own partially automated system to expedite 
calculations of debtor information under the statutory means testing formula. More-
over, the Program made a major investment in training field personnel to perform 
the means test, including guidance to attorneys on the appropriate exercise of dis-
cretion in deciding whether to file a motion to dismiss a case under the presumed 
abuse standard. To that end, we issued a directive to ensure that our staff consider 
the adverse financial impact of Hurricane Katrina to generally constitute special cir-
cumstances that outweigh the presumed abuse criterion for dismissal. 

As of March 31, 2006, of the cases where a review had been completed, the Pro-
gram had filed 84 motions to dismiss under 11 U.S.C. § 707(b)(2) and 32 declination 
statements explaining why a motion to dismiss was not appropriate. The most com-
mon reasons for declination have been the debtor was a victim of Hurricane Katrina 
which supports an expense adjustment as a ‘‘special circumstance,’’ or the debtor ex-
perienced a post-petition change in status that supports an income adjustment, such 
as seasonal employment or disability. 
Credit Counseling and Debtor Education 

The credit counseling and debtor education provisions of the reform law provide 
potentially salutary protections for consumer debtors by helping ensure that debtors 
enter bankruptcy with full knowledge of their options and exit with information to 
help them avoid future financial calamity. 

The USTP is charged with responsibility to approve eligible providers of credit 
counseling and debtor education services. Individual debtors generally must seek 
counseling from these providers as a condition of filing and receiving a discharge 
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of debts. Although enforcement practices differ according to local court rules, USTP 
offices often are the primary agency ensuring debtor compliance. 

The USTP has determined that there is adequate capacity to provide debtors with 
credit counseling and debtor education services in every district within our jurisdic-
tion, except for the four districts impacted most significantly by Hurricane Katrina. 
In those four districts, the Program temporarily waived the statutory requirements 
for credit counseling and debtor education due to infrastructure impediments and 
the dislocation of a large numbers of residents. As of the end of March 2006, the 
Program had approved 142 credit counseling agencies covering 88 judicial districts 
for pre-bankruptcy counseling. In addition to offering Internet and telephonic access, 
there are 754 walk-in locations for credit counseling throughout 82 judicial districts. 
For post-bankruptcy debtor education, by the end of last month, the Program had 
approved 241 debtor education providers covering 88 judicial districts. In addition 
to debtor education providers offering Internet and telephonic access, there are 915 
walk-in locations in 82 judicial districts. 

Applications and reapplications from credit counseling agencies and debtor edu-
cation providers are received and processed continuously. We are currently proc-
essing complete applications within 30 to 45 days of receipt, and work with appli-
cants where there are deficiencies to collect additional information as needed so they 
can qualify for approval. Common reasons for the delay or denial of approval of 
credit counseling agencies are failure to demonstrate nonprofit status, failure to pro-
vide information in connection with on-going audit of an agency’s activities by the 
Internal Revenue Service, failure to demonstrate independence of the board of direc-
tors, and inappropriate relationships with a third party which appear to generate 
private benefit to an individual or group. The delay or denial of debtor education 
provider applications generally relate to inadequate materials; failure to employ 
trained personnel; and fee disclosure issues. 

The Program is working with the Internal Revenue Service and the Federal Trade 
Commission to refine the application and post-approval auditing process. In addi-
tion, we are proceeding with formal rule-making and, in the near term, expect to 
publish slightly revised applications as Interim Rules. Thereafter, we will publish 
in the Federal Register more comprehensive, proposed final rules for public notice 
and comment. This process will give the Program more latitude in developing stand-
ards that address the myriad issues that arise in the regulation of credit counseling 
agencies and debtor education providers. 
Small Business Chapter 11 Cases 

The small business provisions of the BAPCPA establish new deadlines and great-
er uniformity in financial reporting to ensure that cases move expeditiously through 
the chapter 11 process before assets are dissipated. They also provide important 
new enforcement tools to the United States Trustees. To implement the BAPCPA’s 
oversight provisions, the Program developed a new Monthly Operating Report 
(MOR) form for small business chapter 11 cases to make financial reporting simpler 
and more uniform. A pilot of the MOR is being conducted and, at a recent meeting 
of the Judicial Conference’s Advisory Committee on Bankruptcy Rules, the Program 
presented its initial analysis. While it is still early in the process, the Committee 
voted to recommend the MOR form, with a few modifications, to be published for 
public comment as a proposed Official Form which the BAPCPA requires be promul-
gated by the Judicial Conference. The Advisory Committee also sought input from 
the USTP on drafting a form small business plan and disclosure statement which 
will be issued for public comment as well. 

Although it is too soon to measure the effect of the small business provisions in 
cases filed after October 17th, our field offices are tracking the new deadlines and 
routinely use the new initial debtor interview (IDI) provision to identify important 
issues early in the case. For example, the IDI process recently helped identify two 
cases as health care businesses that may require appointment of an ombudsman to 
protect patients. Other information yielded from the IDIs has included early disclo-
sure of the failure of debtor businesses to file tax returns and the identification of 
financial irregularities requiring immediate corrective action or case dismissal. 
Debtor Audits 

Under BAPCPA, the USTP must contract for random and targeted audits to verify 
the financial information provided by debtors. This provision will help the Program 
identify fraud, deter the filing of false financial information, and potentially provide 
a baseline for measuring fraud, abuse, and errors in the bankruptcy system. The 
debtor audits mandated by the BAPCPA will commence on October 20, 2006—18 
months after the law’s April 20, 2005, enactment date. Independent auditors will 
conduct random audits of no fewer than 1 of every 250 cases in each judicial district. 
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They will also conduct targeted audits of cases filed by debtors with income and ex-
penses higher than the norm of the district. An estimated 7,338 cases will be au-
dited in the first year, with 6,338 random audits and 1,000 targeted audits. The 
Program expects to issue a Request for Proposals for contract auditors by the end 
of May. 

Studies and Data Collection 
The BAPCPA requires the EOUST to undertake several studies, including (1) con-

sulting with experts in the field of debtor education to develop, test, and evaluate 
a financial management training curriculum and materials; (2) evaluating the im-
pact of the use of the IRS standards for determining the current monthly expenses 
under 11 U.S.C. § 707(b) on debtors and bankruptcy courts; and (3) evaluating the 
impact of the new definition of ‘‘household goods’’ in section 313 of the BAPCPA. 

Data collection and extraction will be important to the successful completion of 
these studies, particularly those of the IRS standards and household goods, and to 
the effective and efficient processing of cases. Last year, a Senate Appropriations 
Committee Report endorsed the idea of the Administrative Office of the U.S. Courts 
(AOUSC) working with the U.S. Trustee Program on the development of data tags 
to provide an automated approach to extracting essential data from bankruptcy 
forms for such purposes as analyzing the means test, selecting cases for targeted 
debtor audits, conducting the evaluation studies, reporting to Congress, and proc-
essing cases more efficiently. A document containing data tags is sometimes referred 
to as a ‘‘smart form’’ that is, a form that is data-enabled so that, when it is saved 
into the industry standard Portable Document Format (PDF), it contains searchable 
data. I am pleased to report that the Program, in conjunction with the AOUSC, de-
veloped a smart form standard that was released to the bankruptcy form software 
vendors. AOUSC is now considering whether to make smart forms mandatory. 

FISCAL YEAR 2007 APPROPRIATIONS REQUEST 

The Administration has requested FY 2007 appropriations of $236.1 million, in-
cluding 1,519 positions and 1,486 workyears. This represents an increase of 11.6 
percent over FY 2006. Included in the request is $11.2 million for mandatory adjust-
ments to base necessary to meet pay and rent increases and to fund second year 
costs associated with the 270 new positions approved in FY 2006. The budget also 
requests program enhancements totaling $12.7 million. The program enhancements 
would be devoted exclusively to bankruptcy reform—$4.8 million to fund the new 
debtor audits required under the BAPCPA which will commence on October 20, 
2006; and $7.9 million in enhancements requested, but not appropriated last year, 
including $5.1 million and 51 new positions for means testing and credit counseling, 
$2.3 million for related facilities expansion, $1 million for information technology, 
and $500,000 for statutorily mandated studies. 

The USTP is funded entirely from bankruptcy filing fees and chapter 11 quarterly 
fees. As fees are collected, they are deposited into the U.S. Trustee System Fund 
and available to the Program as appropriated by the Congress. The FY 2007 rev-
enue projections that accompany the USTP budget request follow Congressional 
Budget Office estimates for bankruptcy filings. These estimates were made prior to 
the pre-October 17 bulge in bankruptcy filings and without regard to the subsequent 
concomitant filing decrease. 

This is a time of unprecedented opportunity for the United States Trustee Pro-
gram to make bankruptcy reform work for all stakeholders in the bankruptcy sys-
tem, including debtors, creditors, and the public. The new law provides many impor-
tant tools that will assist the USTP in enhancing the integrity and efficiency of the 
bankruptcy system. Enforcement and implementation of the new law has created 
many daunting challenges, but we believe that we are off to an excellent start. 

Thank you for the opportunity to testify on the recent activities of the United 
States Trustee Program. I am pleased to answer any questions from the Sub-
committee.

Mr. CANNON. Thank you, Mr. White. 
Mr. Watt has another engagement. So we’re going to defer and 

recognize him for questioning. 
Mr. Watt? 
Mr. WATT. Thank you, Mr. Chairman. 
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And let me assure the witnesses that the fact that I have to be 
somewhere else doesn’t indicate a lack of interest in—it just is I 
had my day kind of messed up when we got all off schedule here. 
So I apologize for having to rush out. 

Mr. Battle, let me just ask you if you can give me a little bit 
more information about this gang violence initiative. What falls 
under the gang violence rubric, and what kinds of things your U.S. 
attorneys are going to be doing in terms of re-entry? 

I asked this question of the Attorney General at a prior oversight 
hearing and didn’t really get a clear understanding of what was 
being proposed. Maybe—maybe it would be better for you to submit 
something to me in writing, if you have something. But at least 
elucidate a little bit for me. 

Mr. BATTLE. Thank you, Member Watt. 
One of the things we learned about a year ago, after the Attorney 

General announced the gang initiative, we went out and we can-
vassed the U.S. attorneys’ offices to find out what the gang problem 
looked, walked, and talked like in their various communities. We 
had, at that point, been involved with the Project Safe Neighbor-
hoods program for a number of years. 

And some of the feedback we were getting from U.S. attorneys 
was that some of the violence that was going on in the commu-
nities was being identified to them by the locals as perhaps being 
taken on as the involvement of some of the traditionally known 
gangs at that time, such as the Bloods and the Crips, but in other 
communities, different kinds of organizations. And one of the 
things that we’ve tried to do is identify exactly what that would be. 

What we found out was that there was no real formula, no real 
similarity, but that each gang problem in each of the 90-plus dis-
tricts was something that looked a little bit different, so that the 
U.S. attorneys were tailoring their response with their local part-
ners based upon what exactly was going on in their community. 

A somewhat definition of a gang would be, of course, an activity 
taken on by three or more persons that would be involved together 
for the purpose of carrying out a specific act of violence or an act 
of criminality. 

We have since gained a little bit more focus and learned that no 
longer is it confined to the Crips and the Bloods, but there is a 
problem with MS-13 individuals being imported from parts of 
South and Central America, that these gangs are particularly vio-
lent. 

We’ve also learned that there are gang—there’s gang activity 
that sort of transcends free society into the prison system. And in 
both situations, there is an activity on the part of all law enforce-
ment to gain and share intelligence. 

So, to answer your question in some respects, it is a work in 
progress, but it is not something that is not being responded to. It’s 
just being responded to on a case-by-case basis, peculiar to each 
particular district’s needs as they identify their gang problem 
through their partnerships. 

On the re-entry question, sir, again several districts applied for 
and have re-entry coordinators. This was done before the gang ini-
tiative. Six sites were announced by the Attorney General several 
weeks ago. The re-entry program is, in fact, a work in progress 
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and, again, does, I apologize, look a little bit different in each com-
munity. 

But what they’re looking to do is reach out, working with State 
and local partners as well as Federal prison officials, to try to reach 
individuals close to their release dates and try to tailor, learn from 
them what they are going to need when they’re released and pro-
vide those things to catch them when they do meet their release 
date and find their way back into the community. 

There’s a faith-based component to it. There is a connection be-
tween the community and release officials for parole purposes and 
things of that nature. Probation departments are involved. There 
are educational components in situations where people need to get 
degrees or GEDs. And there’s a component that would assist them 
or is being proposed to assist them in finding jobs. 

Those are some of the things that I’ve heard being discussed by 
the various U.S. attorneys, and each community’s response is dif-
ferent depending on their resources at the State and local level and 
what their needs are. We think that which has been proposed by 
the Attorney General will simply add to those resources. 

Mr. WATT. Can you talk to me a little bit about the status of 
Project Seahawk and what plans have been made for transitioning 
it to the Department of Homeland Security? 

Mr. BATTLE. Yes, sir. In fact, as we speak and, from what I re-
call, the President—since Homeland Security was not in existence 
when Seahawk first came into existence, what we have learned 
now, appropriately, is that because Homeland Security, dealing 
with port security, is best suited, with the resources that it has, to 
deal with that very issue. 

It should be a seamless transition now to have responsibility and 
oversight for Seahawk to go to the Department of Homeland Secu-
rity as opposed to the U.S. attorneys’ offices. They have the re-
sources and the expertise to do that. 

And so, what we’re really talking about is a program that’s going 
to continue in its present form, but it’s going to have oversight by 
an Agency that is best suited with the resources to do it because 
the people that work there have been doing it for a long time. 

And the U.S. attorney of South Carolina will be a part of that. 
He will have a seat on the board, and he will certainly have a con-
nection. 

Mr. WATT. Mr. White, are we still ramping up the number of 
bankruptcy judges required to do the bankruptcy reform bill? 
Where are we on that? And what additional resources are needed 
there? 

Mr. WHITE. Well, that’s, of course, not directly within our juris-
diction. But, yes, I am aware that bankruptcy judges are being re-
cruited in furtherance of the additional judgeships that were cre-
ated in the bankruptcy reform law. 

I don’t have any more specific information on that. That’s not 
part of our budget submission. 

Mr. WATT. Okay. Mr. Keisler, I’m wondering whether the—your 
division has pursued any debt collection activities against corporate 
wrongdoers who have defrauded the Federal Government? Are you 
involved in those kinds of litigation? And give me kind of the ex-
tent of that effort and what’s happening there. 
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Mr. KEISLER. It’s a very vigorous and robust effort, sir. We have 
77 attorneys within Washington, the Civil Division, who do nothing 
but work on fraud against the Government. And they work in part-
nership with attorneys in the different U.S. attorneys’ offices, 
which also have been aggressively pursuing this. 

In each of the last——
Mr. WATTS. Is that primarily against individuals, or is—is it part 

individuals, part corporate? 
Mr. KEISLER. Part of each, but predominantly corporate. Cer-

tainly, if you look at the amount of money recovered, overwhelm-
ingly the dollars come from corporate defendants. Sometimes there 
are individuals involved. Often, they are individuals who are cor-
porate officers at the same corporations that we’re also filing suit 
against. 

The largest component by industry is the health care industry. 
You know, when the False Claims Act was first revitalized in 1986 
with the qui tam provisions, the archetypal fraud defendant was a 
defense contractor. We still have defense contractors as significant 
fraud defendants. But over time, the health care industry has real-
ly become the lion’s share of our fraud recoveries. 

I think it’s a combination of the enormous amount of money that 
goes out from the Federal Government, the complexity of the regu-
lations which I think creates temptations to try to game the sys-
tem. But we are very aggressively pursuing this, these issues 
against anyone we get information has dealt fraudulently with the 
United States taxpayer. 

Mr. WATTS. Thank you, Mr. Chairman. 
I appreciate your allowing me to go and still get to my meeting, 

and I’ll yield back to the Chairman. 
Thank you all. 
Mr. CANNON. The gentleman yields back. I ask unanimous con-

sent that all Members of the panel have 5 days to submit written 
questions for the panel. All Members of the Committee. Hearing no 
objection, so ordered. 

Thank you, Mr. Watt. 
Gee, where do we start here? Let’s start with MS-13. This is a 

problem that goes beyond our cities here in America, where we’ve 
destabilized Honduras, probably also El Salvador. Are you working 
with those other countries to try and get a handle on this problem? 

Mr. BATTLE. I’m sorry, Mr. Chairman. I didn’t hear the first part 
of your question. 

Mr. CANNON. I should have directed it to you, Mr. Battle. 
Mr. BATTLE. Okay. 
Mr. CANNON. But on MS-13, we now have a problem where we’ve 

got other countries destablized by our deportation of criminals. In 
fact, I believe that we have a treaty responsibility with Mexico and 
probably these other countries to inform them when we’re send-
ing—when we’re deporting felons. 

Are we working with these other countries to help crush this 
problem, which is destablizing at least Honduras and probably El 
Salvador? 

Mr. BATTLE. From what I understand, the Assistant Attorney 
General for the Criminal Division just recently attended a con-
ference in El Salvador, and we sent a member from EOUSA to be 
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there who’s been working on the gang problems with us in the U.S. 
attorneys’ offices. 

From what I understand, and I was not present at that con-
ference, there was much discussion with some of the member coun-
tries there that would fit within the categories that you’ve referred 
to, to talk about how to get their hands around this. And there 
seems to be a lot of enthusiasm amongst them to work together. 

Mr. CANNON. We—if I just might note for the future, we’re likely 
to do something this year or maybe later this year with immigra-
tion reform. That means we’re going to focus on many, many crimi-
nals who are now hiding from the system. And those—the deporta-
tion of those criminals is going to be destabilizing to many coun-
tries. 

So what we’re doing here with MS-13 is like we’re way beyond 
the power curve. I mean, this is just—what has happened in Latin 
America is just atrocious. What is now reverberating in our own 
communities is the backside of that atrociousness. 

But it’s a problem that’s going to—going to surge in the next 
year or two or three as we focus on the criminal element here in 
America that is going to be dispossessed and probably ready to join 
a gang in some other country and then ready to bring their crimes 
back here because they’re familiar with America. 

So I’m hoping that there is some—some focus on that since you 
guys are going to be the first defense on that. This is not going to 
be a State problem so much as a Federal problem. 

Mr. BATTLE. That’s correct, Mr. Chairman. And again, the Assist-
ant Attorney General reported to me or at a meeting that I at-
tended that there seemed to be a level of cooperation that is mov-
ing in the direction of addressing that and many problems con-
nected thereto. 

The U.S. attorneys’ offices are aware of the fact that some of the 
individuals who have come from those parts of the world entered 
the U.S. and at some point parked for a while, if you will, in the 
western part of the United States, most importantly, central Cali-
fornia. 

Well, they’ve now fanned out in different parts of the country. So 
we are watching the program. 

Mr. CANNON. We’ve got these thugs here in northern Virginia 
and Maryland. This is a big problem. 

Does your office have any coordinating activities with—with 
prosecutors, Federal or others, in Mexico or Central America? 

Mr. BATTLE. From what I understand, we have been trying to 
work with Mexican authorities. I don’t know the answer as to the 
others. 

Mr. CANNON. Just this is a growing problem, and it’s going to 
just burgeon here if we are successful passing a bill that focuses 
on these criminals who are now hiding among us and preying, to 
a large degree, on their own ethnic minorities. And as that—as 
they get shoved out, they’re going to prey on other people and be-
come better known and more difficult to deal with. 

So we’ve talked about methamphetamine prosecutions are up 5.5 
percent. With all due respect, and I’m not sure of the numbers, but 
it seems to me that the abuse of meth has probably increased at 
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a much more rapid rate than that Nation wide. Where are we 
going with this? 

Are we busting—in fact, you may have some comment on the dis-
placement of the FBI’s role in meth enforcement with DEA and the 
lag there. How is that working? 

Mr. BATTLE. From what I understand, there is a meth working 
group that’s been stood up, and there’s a conference to talk about 
those things in the next coming months. One of the things I’ve also 
learned, Mr. Chairman, is that methamphetamine, for some odd 
reasons, hasn’t found its way to a lot of parts of the United States. 

Mr. CANNON. Right. 
Mr. BATTLE. And it seems that, again, it’s one of those peculiar-

ities that started out on the west coast and is starting to make its 
way very, very slowly east. In fact, I just recently attended a con-
ference of—of drug court individuals in New York State during 
which most of them had not had any contact with methamphet-
amine coming through their court system. 

We have our hands around it, and we’ve seen it develop from 
mom and pop organizations and people cooking in the backs of 
trailer parks and in basements in homes. And now there’s intel-
ligence indicating that it’s being imported into the United States 
from Mexico. 

The DEA is very much aware of that. They’re on top of it. 
They’ve embarked upon a very aggressive educational program for 
schools and for parents, for young people. And we are—we are very 
much responding to the problem. 

Perhaps those numbers don’t tell the whole story, but I can tell 
you that our effort to target it is taking on a lot of the resources 
in the U.S. attorneys’ offices. And drug prosecutions have gone up 
in that area because we’ve identified it as a problem in many of 
the offices. 

Mr. CANNON. Again, this is a problem where we have mom and 
pops. And for odd reasons, Utah had a lot of mom and pops, but 
we’re now seeing terrific inflows from Mexico. That has to stop. 
This is an incredibly destructive drug. I was just—ah, it’s amaz-
ingly destructive. 

We need to have—we’ll talk next year about this. It’s not in all 
parts of the country yet, but where it is, it is growing very rapidly, 
and it is massively destructive. 

One other item you talked about, Mr. Battle, is child pornog-
raphy and what you’re doing there. This is a matter of grave con-
cern. It seems to me that if we’re going to get a handle on it, we 
need to not only work at a Federal level, but also empower States 
to be involved. 

One of the problems with that is that the States have regularly 
been overridden by the Federal courts when it comes to defining 
obscenity. It may be that wizard White would have recognized ob-
scenity when he saw it, but no Federal court has granted that dig-
nity to a State court that I’m aware of. 

And do you have any thoughts on that and what we can do 
there? 

Mr. BATTLE. What I can tell you, Mr. Chairman, is that we are—
like we do in a lot of other areas, most recently in dealing with 
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criminal activities—is partnering very closely with our State and 
local counterparts in dealing with these types of crimes. 

We’ve found that that’s absolutely necessary, and that was my 
experience in western New York because this is a game of intel-
ligence. Because a lot of the involvement of people in this area 
takes place in private settings and places that are otherwise, in 
some respects, undetectable. 

And so, with the announcement of the initiative most recently by 
the Attorney General, that came about based upon a recognition of 
the need for this because of information coming in from the U.S. 
attorneys’ offices of what we were finding and how difficult it was 
to go about and ferret out this type of activity. 

So we will—we will use some of the models that we have in the 
past in dealing with partnerships on that level with Project Safe 
Neighborhoods and others to get underneath and deal with this 
type of crime, and we will be very aggressive in doing so. 

Mr. CANNON. Let me ask you a constitutional question. I recog-
nize that that may not be your focus. But it seems to me that the 
idea that obscenity is protected by the first amendment really de-
rives from the idea that obscenity is some kind of communication 
and that we find now with modern studies that the parts of the 
brain that deal with speech are not the same parts of the brain 
that deal with pornography and addiction to pornography. 

Would it be helpful if the Federal Government jurisdiction or the 
Federal court jurisdiction on this subject was limited so that States 
could find obscenity and not be overturned by the Federal courts 
saying that obscenity was speech or that the particulars in any 
given case constituted speech and, therefore, could not be re-
strained? 

Mr. BATTLE. Mr. Chairman, that’s way over my head. 
Mr. CANNON. Say ‘‘yes,’’ so I could have a record because this has 

been one of my pet areas here, you know? [Laughter.] 
You don’t need to do that, of course. 
Mr. BATTLE. I’ll have to get back to you on that one. 
Mr. CANNON. I think this is one of the problems of our time. My 

Attorney General in Utah tells me that of people that look at child 
pornography, 40 percent, according to some studies, are people who 
then go out and touch and hurt children. 

If that is the case, and we’re trying to figure that out, that is an 
epidemic. That is a problem that is way beyond anything we’ve 
ever thought of before and will require some different rethinking 
of that issue. And your office, in particular, is going to be on the 
cutting edge of that. So we will deal with that issue again in the 
future. 

Mr. Keisler, we talked about immigration, and you’re certainly 
aware of some of the criticism of what’s going on there. For in-
stance, Judge Posner was very critical. 

He pointed out that ‘‘the panels of this court reversed the Board 
of Immigration Appeals in whole or part in a staggering 40 percent 
of 136 petitions.’’ He goes on to say, ‘‘Our criticisms of the board 
and the immigration judges have frequently been severe.’’

I don’t know that—and he’s a very, very thoughtful judge. I don’t 
know that you could be more harsh than he was in this case. And 
this is Benslimane against Gonzalez. 

VerDate 0ct 09 2002 12:43 Oct 10, 2006 Jkt 000000 PO 00000 Frm 00057 Fmt 6633 Sfmt 6601 G:\WORK\COMM\042606\27226.000 HJUD1 PsN: 27226



54

This raises a whole bunch of questions. You’re asking for, I 
think, 86 new immigration judges. Or not judges, but rather attor-
neys to help prepare these cases. Are you familiar with this case 
and the criticism that’s been levied? 

Mr. KEISLER. I am, Mr. Chairman. And certainly, when any 
judge—and certainly as respected a judge as Judge Posner—uses 
language like that, we listen. We sit up and take notice. 

The immigration judges and the Board of Immigration Appeals, 
as you know, are not themselves within the Civil Division. They’re 
a separate component of justice. 

Mr. CANNON. Right. 
Mr. KEISLER. But, you know, the Attorney General, in response 

to the kinds of concerns that Judge Posner and, I must say, some 
others have expressed, has initiated a top to bottom review of the 
situation with immigration judges and the Board of Immigration 
Appeals. He’s charged the Deputy Attorney General and the Asso-
ciate Attorney General with examining that situation and deciding 
whether, both in terms of the quality of the decisions and the pro-
fessionalism, we’re doing all that we should be doing. 

And what the Attorney General has said is that an alien appear-
ing before the Board of Immigration Appeals or an immigration 
judge may or may not be entitled to the particular relief that he 
or she seeks, but they are certainly entitled to be treated with pro-
fessionalism and respect, and it’s very important to him that they 
are. 

Certainly, from the perspective of my division, which litigates in 
defense of those decisions, the quality of those decisions is very im-
portant to our success in defending them before the Courts of Ap-
peals. And language like Judge Posner’s in an opinion generally 
precedes an order vacating the decision that we’re trying to defend. 

So I think it is absolutely a commitment of the Department, from 
the Attorney General on down, to make sure that we find out 
whether those kinds of criticisms are warranted and, to the extent 
that they are, the situation is corrected. 

Mr. CANNON. Let me say it’s very, very important to me that we 
treat people with respect. These people may end up here. We want 
them to love America and not hate the process, certainly not hate 
our great institutions. 

Are we not seeing a self-fulfilling prophecy here. As you have 
failed arrests, record-making, presentations, decisions through that 
process, you’re ending up—and then many—many decisions being 
overturned, are you not then encouraging more people to appeal 
their decisions? And is that what’s causing this big sucking sound 
that we hear that it’s going to require another 86 attorneys? 

Mr. KEISLER. Well, you know, there is no single factor. I think—
our judgment is that the reason for the increased workload is not 
so much that as it is two other things. One is that the Department 
of Homeland Security has stepped up enforcement efforts. And in-
sofar as enforcement activity has increased, you’re going to have 
more challenges in court to those actions that are taken. 

The other thing is that the rate of appeal has gone up. It used 
to be in 2001 6 percent of board decisions were appealed. It’s now 
29 percent. Now some of that may be precisely——
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Mr. CANNON. And in that 29 percent, you’re getting a huge num-
ber of overturns——

Mr. KEISLER. Well, actually——
Mr. CANNON.—meaning that you’re encouraging more people to 

appeal. 
Mr. KEISLER. Right. We still actually have a pretty good success 

rate, Mr. Chairman, about 90 percent Nation wide. But certainly, 
in some circuits, like the 7th Circuit, it’s going down. 

And that does—you know, every loss sets a bad precedent, a 
precedent that someone can cite in a later case. Every loss is an 
encouragement to someone to say, ‘‘Maybe I should take it up. 
Maybe I can win like this other person did.’’ So, certainly, there is 
a certain cycle to it, just like you said, in which defeats lead to 
more defeats. 

The other thing that I think is happening is that it used to be 
there was an extraordinary backlog in the Board of Immigration 
Appeals, and it would take years—up to 6 years sometimes—to re-
solve a case there. When that backlog was reduced, which I think 
was in everybody’s interest because, whether an alien is going to 
achieve lawful status through that process or be ordered removed, 
it should happen sooner rather than later, rather than be tied up 
in administrative process. 

But it used to be somebody who maybe wanted to stay in the 
country for a few years could park themselves, so to speak, by fil-
ing an appeal of an immigration judge decision with the Board of 
Immigration Appeals, and it would just sit there. Now that the 
Board of Immigration Appeals is operating so much more effi-
ciently, if you want to do that, you have to file a petition for review 
in the Court of Appeals. That’s where you get the time to stay here. 

So what that means to me is that since I don’t see enforcement 
efforts from the Department of Homeland Security going down and 
since I don’t see that phenomenon of our Board of Immigration Ap-
peals being more efficient changing, this problem of increased liti-
gation is one we’re going to be living with for the foreseeable fu-
ture, and that’s—that’s why we’re hoping for some more resources. 

Mr. CANNON. And if you get some kind of immigration reform, 
you’re looking probably at the huge increase in throughput of ap-
peals. 

Mr. KEISLER. Well, it’s—you know, each of—the situation is so 
much in flux, it’s hard to know exactly which bill and which provi-
sion. There are some provisions in bills that have been discussed 
that would reduce the workload and some which would increase it. 

For example, you know, one proposal has been that in certain sit-
uations an alien seeking to challenge a removal decision would 
have to get a certificate of reviewability from a single judge. And 
if the judge denied that, there would be no further appeal. If that 
were passed, I presume there would be a diminution in the work-
load. 

There are other provisions which would create new judicial re-
view opportunities, and those would presumably raise it up. So 
what the net effect will be of whatever bill is ultimately enacted, 
if one is, it’s hard to tell. But it could go in either direction. 
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Mr. CANNON. It’s hard to tell if one will be enacted, but I suspect 
one will be. It’s impossible to guess what the details will be, but 
you’re going to have a great deal more activity at some level. 

Mr. KEISLER. I think that’s right. 
Mr. CANNON. And so, we need to be sort of focused on that. That 

could happen next cycle, the next budget cycle. So I’m deeply con-
cerned. 

Let me ask a little deeper question here. I have a terrific con-
cern, having served, by the way, in the Interior office as an Asso-
ciate Solicitor and been associated with Interior Board of Land Ap-
peals and other ALJ systems. Is part of the problem you’re having 
here the result of having ALJs that really aren’t independent? 

Mr. KEISLER. I don’t think it’s a question of independence be-
cause I don’t think insofar as Judge Posner and others have identi-
fied problems with the immigration judges is that they have been 
subjected to undue influence in any way. 

If there is a problem with the immigration court system, I think 
that’s something that the review that the Attorney General has ini-
tiated will—will tell us. And not being part of that review, I 
wouldn’t want to prejudge a diagnosis of that situation. 

Mr. CANNON. Do you have a sense that—that, for instance, in the 
attempt to clear up the backlog, there’s been a focus on judges, 
some pressure on judges to get things done? That—not having 
them pre-decide, but at least pushing them to make decisions? 

Mr. KEISLER. I think it is certainly the case that immigration 
judges have had to work especially hard in the last several years. 
And while I haven’t seen statistics on it, I would expect that many 
of the immigration judges are processing many more cases than 
they used to and, I’m sure, would feel they could do even a better 
job if they had fewer such cases. 

One way the backlog in the Board of Immigration Appeals was 
dealt with was to say that in many cases, you know, single judges 
rather than three-judge panels would be deciding. So that doesn’t 
necessarily mean each judge is deciding more cases. It might affect 
it in the other way. 

But I certainly have the sense that immigration judges feel they 
could do a better and more thoughtful job if they didn’t have so 
many cases. 

Mr. CANNON. Do you get any sense that they react to pressure 
or respond to the direction of where they think the Attorney Gen-
eral may want them to go, as opposed to being independent? 

Mr. KEISLER. I haven’t seen that. I’m not in the best position to 
know. And as I said, the people who are really reviewing the immi-
gration court system right now really will be in the best position 
to see how that job is being done. But I haven’t had any sense that 
immigration judges or Board of Immigration Appeals judges are 
doing anything but calling them as they see it. 

Mr. CANNON. You know, I—I’ll just tell you this panel is very 
concerned about ALJs and their role and the fact that you’ve got 
an Administration writing regulations to become law, often cre-
ating regulations through enforcement that never go through a 
process, and then are appealed to and decided by judges who are 
appointed by or serve at the will of—of the Administration. 
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This is a major concern of mine. We’re going to come back and 
look at the ALJ system, and we’ll watch the BIA judges in par-
ticular on this issue. And so, we’ll look forward to that report as 
it happens. 

Let me ask one other question. I’ve heard reports that DOJ de-
clined some FCA cases because of resource shortages. Is that the 
case? Are we leaving money on the table here because we don’t 
have the lawyers to handle them? 

Mr. KEISLER. I haven’t found myself in a situation where I had 
what I thought was a really compelling case and I said, you know, 
let’s decline it because I can’t figure out how we would staff that. 

Because it’s not simply the 77 lawyers in the civil frauds unit. 
It’s all of our U.S. attorneys’ offices, many of which have extremely 
active offices. So, you know, while we don’t give the reasons why 
we decline a case, I haven’t in my tenure found a situation where 
there’s a case I’ve really wanted to do that I felt I didn’t have the 
manpower to take care of. 

Mr. CANNON. The job is tough, and I would never sit up here and 
tell you how to do it. You did mention earlier, when you were talk-
ing about—about HHS payments, Medicare payments, that there 
are a lot of them and therefore—and there are also some rules that 
are confusing or in which somebody could hide. 

There are rules that are really confusing and where doctors can’t 
get direction. And we’ve had a couple of guys in my district who 
had gone through hell based on these kind of claims, and I’d just 
encourage a balance there. It’s very hard to deal with. You’ve got 
to get the bad guys, but there ought to be a process. You need to 
be thinking about a process for deciding when a case is not meri-
torious and then dropping it. 

Not your division, but the Criminal Division, you know, brought 
a case, a very famous case against our—the organizers of the Salt 
Lake Olympics, and the case was dismissed after the presentation 
of evidence. It was horribly humiliating, and there was 5 million 
bucks in it or so in attorneys’ fees for the defendants. 

We had another FTC case in Utah where there were a couple of 
million dollars spent in defense fees, and the case was dropped at 
the end of the—at the most humiliating presentation of evidence 
I’ve ever seen. It’s a huge responsibility that I hope you—I’m sure 
you’re concerned about. But I just throw it out because I worry a 
bit about the prosecutorial power, which is overwhelming. 

Mr. McKeown, can you give us a bit of an update on Cobell. I 
actually haven’t had a lot of complaints about it recently. So I sus-
pect it’s not in such a terrible state. But where are we there, and 
what do we need to worry about? 

Mr. MCKEOWN. Mr. Chairman, if it’s okay, I would like to defer 
to my colleague, who actually manages the Cobell litigation. 

Mr. CANNON. That’s right. That’s right, it did—I was trying to 
get you off the hot seat here. 

Mr. KEISLER. No, it’s my pleasure. Mr. McKeown and I share In-
dian trust litigation because the Civil Division handles Cobell, 
which is the lawsuit brought by the class of individual account 
holders, and the Environment and Natural Resources Division han-
dles the tribal trust cases, which are very similar in a lot of ways, 
but brought by the tribes. 
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You know, the litigation has been ongoing since 1997. It has 
been, you know, regrettably an unusually contentious piece of liti-
gation, as you know, Mr. Chairman. And we have several matters 
right now pending or recently decided by the Court of Appeals, 
which I think will help shape the litigation going forward. 

Most notably, in the fall, the Court of Appeals issued a decision 
vacating an injunction that would have defined in a particular way 
that kind of accounting the Department of the Interior would have 
to do that the Department of the Interior estimated would cost $10 
billion to $14 billion to account for accounts that have at present 
about $400 million in them. 

The Court of Appeals said that one of the things that has to be 
taken into account in deciding what kind of accounting to do is the 
cost because there’s always going to be a tradeoff between what 
you do and how accurate you make sure it is and what it’s going 
to cost. And that Interior Department is owed a certain degree of 
deference in making that tradeoff. So we thought that was a very 
positive decision. 

We have issues before the Court of Appeals now. In particular, 
there’s been a District Court order requiring the shutdown of Inter-
net connectivity at several offices and bureaus within the Depart-
ment of the Interior, and we’ve appealed that. And that was argued 
a couple of weeks ago. And we’re awaiting a decision on that. 

So there is certainly ongoing activity in the case. 
Mr. CANNON. Perhaps one of you would know, this shutting down 

of Internet access is terrifically difficult for Interior or for users. 
Are there other things going on here in this case now that are dis-
ruptive to the Interior Department? 

Mr. KEISLER. Well, yes, Your Honor. Or——
Mr. CANNON. I wish. 
Mr. KEISLER. Yes, Mr. Chairman. 
Mr. CANNON. No, actually, I like my job. [Laughter.] 
Mr. KEISLER. It’s an old habit. I’m used to the other forum. But, 

yes, there are. 
For example, there was an order issued which has been stayed, 

but if it were to go into effect would require that the Department 
of the Interior include in every written communication it sends out 
that might reach any member of the class, regardless of what the 
subject matter is—education, health, whatever—a statement that 
all trust-related information may be unreliable. 

So regardless of whether it’s about something related to an inte-
rior school system that is run that goes to the parents or a benefit 
form for a particular program, it would be required to bear this leg-
end, all trust-related information must—you know, may be unreli-
able. 

We have appealed that. We sought a stay. The Court of Appeals 
has stayed it and heard argument on that issue, too. 

There are also quite a few people who serve or have served at 
the Department of the Interior or the Department of Justice who 
are currently subject to orders to show cause why they should not 
be held in contempt. That’s obviously a difficult personal situation, 
but I think, you know, there’s nothing more I can say about that. 
Right now, those proceedings will run their course. 
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So, yes, there are other issues that are pending that have been 
difficult for the Department of the Interior. 

Mr. CANNON. Is Judge Lamberth still the trial judge on this 
case? 

Mr. KEISLER. Yes, sir. 
Mr. CANNON. Have you made any motions to change judges? 
Mr. KEISLER. We requested that the Court of Appeals—in one of 

our most recent appeals, we requested that when it remand the 
case, it direct that the case be reassigned to a different District 
Court judge, and that request is pending with the Court of Ap-
peals. 

Mr. CANNON. Thank you. 
Mr. White, just one question. Could you give us a sense of what’s 

going on with bankruptcy? We’ve had a couple of stories in my dis-
trict about the plummeting number of filings. I suspect that’s be-
cause many people filed early, and now we have a little bit of a 
dearth. 

But are we into this long enough to have a sense of—any kind 
of sense what the effect is going to be? 

Mr. WHITE. Well, I think the initial indications are positive, and 
I’ll give a couple of examples. But you’re quite right that the num-
bers of filings have gyrated quite a bit since just prior to October 
17th. We had a bulge of almost three quarter of a million cases 
filed in the 4 weeks leading up to bankruptcy reform and only 
about 140,000 cases in the 5 months thereafter. 

Obviously, it’s still too early, with regard to passage of time and 
number of filings, to draw any firm conclusions, but we’d suggest 
that there have been two positive signs as we begin implementing 
and enforcing the provisions of bankruptcy reform that were given 
to us. 

First, with regard to means testing. Of the cases, what we’re 
finding is that in the means test, the subjective formula that the 
debtor’s financial statements are put through, we’re finding that 
about 10 percent of the chapter 7 cases that filed are found to be 
presumed abusive. So it’s a helpful—it’s a helpful indicator and 
identifier of abuse. 

But the statute has given us flexibility, looking at special cir-
cumstances and other factors, that we don’t have to file motions to 
dismiss in cases that we don’t think merit it. So in 7 out of 10 of 
those cases that are presumed abusive that aren’t voluntarily dis-
missed by debtors, we are filing motions. 

Now, again, it’s a small universe of cases at this point. But the 
numbers, the percentages, they seem to make sense. The system 
seems to be working. We have an up and running system. The true 
test will be when the filings go up. 

Also in the area of credit counseling, which is a major innovation 
in the bankruptcy reform statute. In fact, it is potentially one of 
the most far-reaching and positive consumer protections in the 
statute. We have approved, as I say in the testimony, almost 400 
credit counselor and debtor education providers. 

So the capacity has been there with the small number of filings. 
We still need to do more to ensure that as filings go up that we 
are able—we able to solicit and approve applications from capable 
providers. 
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One of the concerns we had early on and that this Subcommittee 
expressed at the hearing last—last summer was also that unscru-
pulous providers, because it has been a troubled industry, not be 
approved. We think we’ve done a pretty good job with regard to 
screening out unscrupulous providers and, in fact, have gotten posi-
tive statements to that effect, even public statements from some of 
the consumer organizations. 

So we think that the start of the process with credit counseling, 
and debtor education likewise, has some positive signs. Too early, 
but we do think we’re off to an excellent start and there’s an infra-
structure there. The true test will come as filings go back up. 

Mr. CANNON. Ten percent presumed abusive seems to be on the 
upper edge of what we were anticipating. Is that a temporary 
thing? Do you think that’s going to go down? Or does that—I mean, 
obviously, this is an odd period, when you had so many pre-filings. 

Mr. WHITE. Right. Yes. 
Mr. CANNON. Do you think that number is going to hold, or is 

there reason to think it would change? 
Mr. WHITE. It would be too—I don’t think I could give an in-

formed response to that question because the one thing we can 
probably guess about the filers that we have now is that it’s an 
anomalous group because we had that bulge of 725,000 cases. So 
I wouldn’t dare make projections from that number. 

Mr. CANNON. Thank you. Are there any issues that have come 
up that have been difficult to implement that we need to maybe 
take a look at in adjusting the bill? 

Mr. WHITE. Not at this point, Mr. Chairman. If, with the passage 
of time and more experience, we believe that there could be greater 
clarity or changes in the statute, then we would make those sug-
gestions. But I have nothing to recommend at this time. 

Mr. CANNON. Just one more question. Mr. McKeown, you men-
tioned that much of ENRD’s caseload involves defending Federal 
agencies. Would you give a typical example of ENRD’s involvement 
in defending Federal agencies? 

Mr. MCKEOWN. Oh, I think the best example, Mr. Chairman, is 
the defensive litigation we’ve done with the President’s Healthy 
Forest Initiative. In one project for the Biscuit fire in Oregon, we 
successfully defended nearly a dozen requests for preliminary in-
junctions in six different lawsuits. And as you well know, if you can 
bat that kind of an average defending against PI requests, that’s 
something to be very proud of. 

And since it’s a presidential initiative, we’re particularly proud 
that we were able to do that for our client. 

Mr. CANNON. Thank you. 
We have several written questions we will submit to you based 

upon their relevance. We appreciate your being here today, appre-
ciate the job that you’re doing, and thank you for coming. 

And with that, this Committee will be adjourned. 
[Whereupon, at 4:04 p.m., the Subcommittee was adjourned.] 
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A P P E N D I X 

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF PAUL D. CLEMENT, SOLICITOR GENERAL OF THE UNITED 
STATES, UNITED STATES DEPARTMENT OF JUSTICE, WASHINGTON, DC 

Mr. Chairman and Members of the Subcommittee: Thank you for inviting me to 
submit testimony regarding the Office of the Solicitor General in connection with 
the Committee’s hearing. 

I. THE SOLICITOR GENERAL’S DUTIES 

When Congress created the position of Solicitor General in 1870, it expressed high 
ambitions for the Office: the Solicitor General is the only officer of the United States 
required by statute to be ‘‘learned in the law,’’ 28 U.S.C. Section 505. The Com-
mittee Report accompanying the 1870 Act stated: ‘‘We propose to have a man of suf-
ficient learning, ability, and experience that he can be sent . . . into any court 
wherever the Government has an interest in litigation, and there present the case 
of the United States as it should be presented.’’

In modern times, the Solicitor General has exercised responsibility in three gen-
eral areas. 

1. The first, and perhaps best-known, function of the Solicitor General is his rep-
resentation of the United States in the Supreme Court. The late former Solicitor 
General Erwin Griswold captured the nature of this responsibility in observing:

The Solicitor General has a special obligation to aid the Court as well as serve 
his client. . . . In providing for the Solicitor General, subject to the direction 
of the Attorney General, to attend to the ‘‘interests of the United States’’ in liti-
gation, the statutes have always been understood to mean the long-term inter-
ests of the United States, not simply in terms of its fisc, or its success in par-
ticular litigation, but as a government, as a people.

This responsibility, of course, includes defending federal statutes challenged as 
unconstitutional on grounds that do not implicate the executive branch’s constitu-
tional authority when a reasonable defense exists. The Solicitor General also de-
fends regulations and decisions of Executive Branch departments and agencies, and 
is responsible for representing independent regulatory agencies before the Supreme 
Court. 

The Supreme Court practice of the Solicitor General includes filing petitions for 
review on behalf of the United States. In this regard, as the Supreme Court has 
stated:

This Court relies on the Solicitor General to exercise such independent judg-
ment and to decline to authorize petitions for review in this Court in the major-
ity of the cases the Government has lost in the courts of appeals.

The Solicitor General also responds to petitions filed by adverse parties who were 
unsuccessful in the lower federal courts in criminal prosecutions or civil litigation 
involving the government. Where review is granted in a case in which the United 
States is a party, the Solicitor General is responsible for filing a brief on the merits 
with the Court, and he or a member of the Office presents oral argument before 
the Court. The Solicitor General also files amicus curiae, or friend-of-the-court, 
briefs in cases involving other parties where he deems it in the best interest of the 
United States to do so. Although most amicus filings occur only after review has 
been granted, the Solicitor General also submits amicus briefs at the petition stage 
when invited by the Court to do so or, in rare instances, when Supreme Court reso-
lution of the questions presented may affect the administration of federal programs 
or policies. The Supreme Court requested the Solicitor General to file an amicus 
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brief at the petition stage 14 times during the October Term 2004 and has done so 
13 times during the current Term (2005). The Solicitor General generally seeks and 
receives permission to participate in oral argument in those cases in which the gov-
ernment has filed an amicus brief on the merits. 

2. The second category of responsibilities discharged by the Solicitor General re-
lates to government litigation in the federal courts of appeals, as well as in state 
appellate courts. With the exception of those government agencies granted inde-
pendent litigation authority in the lower courts, authorization by the Solicitor Gen-
eral is required for all appeals to the courts of appeals from decisions adverse to 
the United States in federal district courts. The Solicitor General’s approval is also 
required before government lawyers may seek en banc, or full appellate court, re-
view of adverse decisions rendered by a circuit court panel. Additionally, govern-
ment intervention or participation amicus curiae in federal appellate courts (as well 
as state appellate courts) must be approved by the Solicitor General. In addition, 
once a case involving the government is lodged in a court of appeals, any settlement 
of that controversy requires the Solicitor General’s assent. In cases of particular im-
portance to the government, lawyers from the Office of Solicitor General will directly 
handle litigation in the lower federal courts. Recent examples include the Microsoft 
antitrust appeal, important criminal sentencing issues when addressed by the 
courts of appeals en banc, and cases involving enemy combatants. 

3. In the third category of responsibilities are decisions with respect to govern-
ment intervention in cases where the constitutionality of an Act of Congress has 
been brought into question at any level within the federal judicial system. In such 
circumstances, 28 U.S.C. Section 2403 requires that the Solicitor General be notified 
by the court in which the constitutional challenge has arisen and be given an oppor-
tunity to intervene with the full rights of a party. 

The various decisions discussed above for which the Solicitor is responsible are 
arrived at only on the basis of written recommendations and extensive consultation 
among the Office of the Solicitor General and affected offices of the Justice Depart-
ment, Executive Branch departments and agencies, and independent agencies. 
Where differences of opinion exist among these components and agencies, or be-
tween them and the Solicitor General’s staff, written views are exchanged and meet-
ings are frequently held in an attempt to resolve or narrow differences and help the 
Solicitor General arrive at a final decision. Where consideration is given to an ami-
cus curiae filing by the government in non-federal government litigation in the Su-
preme Court or lower federal appellate courts, it is not uncommon for the Solicitor 
or members of his staff to meet with counsel for the parties in an effort to under-
stand their respective positions and interests of the United States that might war-
rant its participation. 

II. ORGANIZATION OF THE SOLICITOR GENERAL’S OFFICE 

The Office of the Solicitor General, when fully staffed, consists of 48 individuals, 
of whom 22 (including the Solicitor General) constitute its permanent legal staff and 
the remainder serve in managerial, technical, or clerical capacities. Of the 22 attor-
neys, four are Deputy Solicitors General, senior lawyers with responsibility for su-
pervising matters in the Supreme Court and lower courts within their respective 
areas of expertise. Seventeen attorneys serve as Assistants to the Solicitor General. 
These lawyers are assigned a ‘‘docket’’ of cases presenting a wide spectrum of legal 
problems under the guidance and supervision of the Deputies. Additionally, OSG 
employs four lawyers who are recipients of the Bristow Fellowships, a one-year pro-
gram open to highly qualified young attorneys, generally following a clerkship with 
a federal court of appeals’ judge. Bristow Fellows assist the Deputies and Assistants 
in a variety of tasks related to the litigation responsibilities of the Office. All of the 
attorneys in the Office have outstanding professional credentials. 

The authorized personnel levels and budget of the Office of the Solicitor General 
have remained relatively stable in recent years. The Fiscal Year 2007 funding re-
quest level is 49 workyears and $9,977,000. 

Most of these funds are committed for nondiscretionary items. For example, only 
two items, personnel-related costs and GSA rent, consume over 85 percent of the 
budget. However, the Office is employing various strategies to offset the otherwise 
rising costs, such as re-engineering our brief preparation process, modifying service/
maintenance contracts and reducing overtime costs. 
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1 Of the 58 merits briefs filed, some were consolidated resulting in 1 oral argument. 

III. OFFICE WORKLOAD 

The following statistics may provide a helpful way of measuring the Office’s heavy 
workload given the relatively small staff of attorneys. During the most recent com-
pleted Term of the Supreme Court, the October 2004 Term (July 1, 2004 to June 
28, 2005), the Solicitor General’s Office handled approximately 3,237 cases in the 
Supreme Court. We filed full merits briefs in 58 cases considered by the Court (and 
presented oral argument in 52 of those cases),1 which represented 69% of the cases 
that the Supreme Court heard on the merits in that Term. The government pre-
vailed in 73% of the cases in which it participated. We filed 22 petitions for a writ 
of certiorari or jurisdictional statements urging the Court to grant review in govern-
ment cases, 911 briefs in response to petitions for certiorari filed by other parties, 
and waivers of the right to file a brief in response to an additional 2,230 petitions 
for certiorari. In response to invitations from the Supreme Court, we also filed 16 
briefs as amicus curiae expressing the government’s views on whether certiorari 
should be granted in cases in which the government was not a party. The above 
figures do not include the Office’s work in cases filed under the Supreme Court’s 
‘‘original’’ docket (cases, often between States but involving the federal government, 
in which the Supreme Court sits as a trial court), and they also do not include the 
numerous motions, responses to motions, and reply briefs that we filed relating to 
matters pending before the Court. 

During this same one-year period, the Office of the Solicitor General reviewed 
more than 2,455 cases in which the Solicitor General was called upon to decide 
whether to petition for certiorari; to take an appeal to one of the federal courts of 
appeals; to participate as an amicus in a federal court of appeals or the Supreme 
Court; or to intervene in any court. Thus, during this one-year period, the Office 
of the Solicitor General handled well over 5,722 substantive matters on subjects 
touching on virtually all aspects of the law and the federal government’s operations. 

IV. CONCLUSION 

In carrying out the foregoing responsibilities, the other members of the Office and 
I have endeavored to adhere to the time-honored traditions of the Office of the Solic-
itor General—to be forceful and dedicated advocates for the government, as well as 
officers of the Court with a special duty of candor and fair dealing.
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RESPONSE TO POST-HEARING QUESTIONS FROM MICHAEL A. BATTLE, DIRECTOR, EX-
ECUTIVE OFFICE FOR UNITED STATES ATTORNEYS, UNITED STATES DEPARTMENT OF 
JUSTICE, WASHINGTON, DC
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RESPONSE TO POST-HEARING QUESTIONS FROM PETER D. KEISLER, ASSISTANT ATTOR-
NEY GENERAL, CIVIL DIVISION, UNITED STATES DEPARTMENT OF JUSTICE, WASH-
INGTON, DC
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RESPONSE TO POST-HEARING QUESTIONS FROM MATTHEW J. MCKEOWN, PRINCIPAL 
DEPUTY ASSISTANT ATTORNEY GENERAL, ENVIRONMENT AND NATURAL RESOURCES 
DIVISION, UNITED STATES DEPARTMENT OF JUSTICE, WASHINGTON, DC
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RESPONSE TO POST-HEARING QUESTIONS FROM CLIFFORD, J. WHITE, ACTING DIREC-
TOR, EXECUTIVE OFFICE FOR UNITED STATES TRUSTEES, UNITED STATES DEPART-
MENT OF JUSTICE, WASHINGTON, DC
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